
TRANSCRIPT PREPARED BY THE CLERK OF THE LEGISLATURE
Transcriber's Office

COMMITTEE ON JUDICIARY
M arch 2 , 2 00 5

LB 660 , 67 4 , 50 , 4 09 , 617 , 6 20

The Comm ttee on Ju diciary met at 1:30 p.m. on Wednesday,
March 2, 2005, in Room 1113 of the State Capitol, L i ncoln,
Nebraska, for the purpose of conducting a public hearing on
LB660, L B 6 74 , LB 50 , LB 4 09 , LB 6 17 , LB 62 0 an d
conf i r m a t i o n h ear i ng s o f Ch ar l es Br ews t e r , Cr i m e V i c t i m s
Reparat i o n C ommi t t e e a n d W il l i am B r u e ggemann, C r i m e Vi c t i ms
Reparation Committee. Se nators present: Patrick Bourne,
Chairperson; Dwite Pedersen, Vice Chairperson; Ray Aguilar;
Jeanne Combs; Mike Flood; Mike Foley; and Mike Friend.
Senators absent: Ernie Chambers.

SENATOR BOURNE: We ' re going to go ah ead an d st art. the
commit tee no w . We l com e t o t he Ju d i c i ar y Co m mit t ee . Th i s i s
our 17th day of hearings. We' re hearing seven bills today
as well as two confirmation hearings. My name is Pat
Bourne . I ' m f r om Omaha. To m y l e f t i s Sen a t o r A g u il a r f r om
Grand I s l an d . The co mm it t ee c l e r k i s L aur i e Vo l l e r t s en .
Legal counsel is Michaela Kubat. Sena tor Foley fr om
Lincoln, and S enator Dwite Pedersen from Elkhorn. I' ll
introduce the other members as they arrive. Please keep in
mind that senators will come and go throughout the afternoon
so if they happen to leave to go introduce a bill or take
care of some o ther legislative business while you' re
t es t i f y i n g , p l e ase don ' t t ak e t ha t per so n a ll y . They ' r e
s imply c o n duc t i n g o t h e r bus i n e s s . I f y ou p l an t o t e st i f y on
a b 11 we' re going to ask that you use these two o n -deck
areas or these two on-deck chairs. And we' ll have you sign
in. Please print your name so that it's readable and can be
entered into the pe rmanent rec ord. Fol l o w in g t he
ntroducti.on of each bill I' ll ask for a show of hands to
see how many people plan to testify on a particular measure.
We'' ' first hear the proponents, then the o pponents, and
then 'f there are any neutral testifiers we' ll take those
last. When you come forward to te stify, please clearly
state and spell your name for the record. All of our
hear.ngs are taped and t ranscribed and th e tr anscribers
would very much appreciate the spelling of your name. Due
t o t he 'arge number of bills heard in t h e Ju diciary
"om-..it t e e w e u t i l i ze a t i mi ng l i g ht sy s t e m. I r e f e r t o t h at
as the Kermit Brashear Memorial Lighting System (laughter).
S enators ntroducing a bill have five minutes to open an d
three minutes to close if they choose to do so. All other
testifiers get three minutes to testify exclusive o f any
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quest i on s t h e c o mmi t t e e may as k y o u . Th e b l ue l i gh t wi l l g o
on a t t h r ee mi n ut e s . The y e l l ow l i g ht com e s o n a s a
one-minute warning and then when the light turns red we ask
t ha t y ou con cl u de y ou r t est i mo n y . Th e r ul e s o f t he
Legislature state that cell phones are not allowed so if ycu
have a cell phone please disable it so it does not ring and
disturb t.hose folks who are testifying. Reading someone
else's tes imony is not allowed. However, if you do have a
l e t t e r f r om a g r oup or ano t h e r i nd i v i d u a l , w e' l l a l l ow yo u
to submit that and we' ll include that as part of the record
but we won ' t a l l ow yo u t o r e ad i t . Wi t h t hat , ou r f i r s t
confirmation hearing this afternoon is C harles Brewster,
Crime Victims Reparation Committee. Mr. Brewster is unable
to be here this afternoon so Senator Cudaback is go ing t o
speak on his behalf. The committee does have a letter from
Mr. Brewster. That wil l be entered into th e re cord.
Senator C u daback , w e lc o me .

CONFIRMATION HEARING ON
CHARLES BREWSTER TO THE

CRIME VICTIMS REPARATION COMMITTEE

SENATOR CUDABACK: Honorable Chairman and members of the
Judiciary Committee, I'm Jim Cudaback and I'm here today to
introduce Cha rlie Brewster. He d o e s n ' t n eed t o be
introduced. You have a letter. I won 't take up you r
v aluabl e t i me and so I wou l d ;ust simply say, read the
letter. He served on the commission since 2000. He'd l ike
to be reappointed to t he Nebraska Crime Commission along
with Crime Victims Committee and all I can say is Charlie is
a good man. He served as county attorney when I was on the
county board in Buffalo County. We got along real well and
he's a f'ne person. He's an attorney as well, whatever but,
anyway, he'd like to be reappointed and I'm here to say you
couldn't fi..d a b etter person to do the job (See also
Exhib ' t . I ) .

S ENATOR BC"RNE: Thank you. We appreciate you speaking o n
Mr. Brewster's behalf. Are there any questions for Senator
C~ daback? Sen a t o r Fo l ey .

SENA.OR FOLEY: D d you say he was an attorney?

SENATOR C"DABACK: Sorry, I' ll retract that. He is .
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SENATOR FOLEY: T ha n k y o u .

SENATO. C U DABACK: He i s . Than k you . For t he r e cor d , he
1s.

SENATOR BOURNE: Further questions? Seeing none, thank.

SENATOR CUDABACK: He was the county attorney. He s no
longer. Excuse me, he was the county attorney.

SENATOR BOURNE: Seeing no further questions, Senator
C udaback, t h a n k y o u .

SENATOR CUDABACK: Tha n k yo u .

SENATOR BOURNE: We' ve been joined by Senator Friend fr om
Omaha and Senator Combs from Milligan. Are there any
testifiers in support of this appointment? Test ifiers in
o pposi t i o n? Ar e t he r e any ne ut r al t e st i f i er s on t h i s
appointment? That will conclude the c onfirmation hearing
for Charles Brewster and now we will have a confirmation
hear ina o n Wr l l i am B r u eggemann. W e lc o me.

CONFIRMATION HEARING ON
WILLIAM BRUEGGEMANN TO THE

CRIME VICTIMS REPARATION COMMITTEE

WILLIAM BRUEGGEMANN: Thank yo u . My name i s Wi l l i am
B rueggemann, B - r - u - e - g - g - e - m- a - n - n . I ' m her e f or
reconfirmation for a ppointment on t he Crime s V ictims
Reparat'on Committee. I' ve served on this committee and the
Crz.me Commission since 2000. Since that time I believe I' ve
been an as set . I work e d with M r . Brewster who's ocr
chairman on thzs committee. I' ve been an asset to the
comm't t e e . I t h i nk t he com m i tt e e i s ve r y he l p f u l zn t he
state of NeLraska even though there's some p roblems with
l i m i t e d f und i n g . I t hi nk i f we can w o rk so me o f t hi s ou t
that we can continue to be an asset in Ne braska. And I
would ask for your approval to be reappointed.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Brueggemann? Senat.or Foley.
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SENATOR FOLEY: Thank you for coming today. I don't know as
much as I probably should about this committee. How often
d o t he y m e e t ?

WILLIAM BRUEGGEMANN: We meet once a quarter, four times a
year. What we do is the chairman of the Crime Commission,
executive director of the Crime Commission has a hearing
with these v ictims and d e termine whether or not they are
ent tied to or not entitled to an award for the crime that' s
been committed against them being an innocent victim. As
the committee then, these people have the opportunity to ask
f or an ot h e r h ear i ng i f t hey ' r e d e n i e d a n d t h e n i t come s i n
front of our selves and we sit and we list en t o the
test' monies and the e vidence and look over the reports to
determine if there had been an error, why they are appealing
t and so we go through i t again with th e vi ctim t o

determine whether or n ot th ere should be an award there.
Where we' re at now there' s...and I'm sure y ou' re familiar

th some of t.he funding, we' ve had to limit ourselves, for
ns ance. We now will not hear any a ppeals on as sault

cases. The statutes require that we meet but it gives us a
little b t of flexibility and because of the limited funding
we' re not able to award funds for everything. T he bi ggest
problem probably is we awa rd fu nds but the funds aren' t
there and truly I believe that it's an asset for the people
but I think s ometimes we' re actually victimizing these
people twice when they' re coming in. And so it 's a
long-tern. commitment that w e have to figure out how to
r esol v e .

SENATOR FOLEY: When t'iat occurs do we eventually catch up
with these people when some funding becomes available or how
does t h a t wo r k ?

WILLIAM BRU EGGEMANN: We' re sup p o se d t o . We have
limitations now. For instance, so much on hospital bills or
for a fu..eral so we have limitations what we can award. I
b el i ev e and I do n ' t hav e t he num b er s i n f r on t o f me . I
thi,.k we' ve already used the majority of t h e fu nding for
this fiscal year and so wh a t ha ppens is we tell these
people, we do feel tha you should be awarded this money and
t el l t he m t he d ol l a r am o un t a nd ca l cu l a t e t he do l l a r am o u n t.
::owever, there's no money available and it's a shame because
you have people sitting in here crying and you don't have an
answer for tnem. I'm just a committee member an d I know
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it's getting off a little bit but I think we either need to
rev'se the statute, get rid of the statute if we' re going to
fund it o r we need to sit down and work on funding, one of
the other, because it's not doing justice for the cit izens
o f Nebraska .

SENATOR F'OLEY: When the people initiate the process are
they aware that there's no money there?

WILLIAM BRUEGGEMANN: I don ' t b el i ev e t hat t he i n i t i a l , no .
I think they' re usually again, the assumption, I believe,
that, they' re advised by an attorney or a friend or sometimes
some of your violence advocates. Some st uff, will say
he e's an option for you. I k now you don't have money to
pay for the funeral of your son who was killed in an a rmed
robbery. But you can go through this hearing and they award
money if they feel fit. It doesn' t...so when they go to and
talk to the executive director and have their first initial
hearing, I don't know if he actually tells them that there' s
n o f u nd s a v a i l ab l e . I b e l i eve he w o u l d p r o b a b ly t e l l t hem
there's limited funds, take it under advisement. We' ll find
out how m uch you' re entitled to. When they come to us, if
they appeal his decision, for instance, if he denies it, I
don't believe they know at that time that there's no money
there or very little money.

SENATOR FOLEY: As a commi ttee m ember p e rhaps t here' s
something that you as an individual committee member or the
committee as a whole could do to alert people that when they
enter into this process they s hould b e to ld up front.
Because I agree with you, you' re victimizing them again to
put them through all this and then say, well, you win. But
guess what? Ther e ' s n o mo n e y .

WILLIAM BRUEGGEMANN: I think there is a way. And we try to
wit h ou - v i c t i mi z i ng t he m r i gh t th er e on t he s po t , t r y and
casual l y l ead i n t o s ay i n g , yo u kn o w , w e ' l l l oo k t h i s ov er .
W e' l l ge t b ack wi . t h y ou wi t h i n t en da ys a nd s ee w h a t m o n e y
can be awarded. And I believe in that letter we t ell the m
that some come in there thinking that we' ll pay $200,000 for
something that's not c overed. So they have no knowledge
going i n t o t h e o r i g i na l hea r i ng . So t h en , I know , we s i t
down and we tell them we only cover a certain percentage of
med' cal b' lls . We only cover a certain percentage of the
funeral. And a lot of times we have to go back in there and
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exp'ain to them that they to be free of culpability. They
cannot. be involved, the victim cannot be involved in this at
all to be awarded for this or to be considered for it. I
agree. They need to somehow casually be told. You know, I
told you my two options. Th e best way I can figure is we
need t o , a n d I b el i eve i n t he co mmi t te e . I b e l i eve we ca n
help these victims. We either need to fund it or we need to
hare somebody enter a bill and get rid of it.

SENATOR FOLEY: Whe n you do have monies where do they come
' r o - '

W IL' IAM BRUEGGEMANN: I believe they come out of the
General...you probably know more than I . There is no
appropr ations, I believe, for that, I mean , as far as
ongoing so every year and it's getting smaller and smaller.
Not ha v i n g n m b er s i n f r on t o f me , I ' m gue s s i ng we ' r e
running on 40 percent w hat we did four years ago. And
tha 's an assumption but I know it's gone down quite a bit.

know t hat LB 9 3 , I be l i eve , whi c h I do n ' t t h i nk was
received real well was one of those t hat fo r co ntinued
f und i ng . I s t h at t he r i g ht o ne ? I do n ' t know . I k now
a lo t o f o t he r s t a t es u se i t . Ther e ' s . . . y ou know, you ' v e
go" five people on that committee that would...and I heard
somebody talking the other day, let's just t ake a l l the
senators out for a big barbecue and get something together,
everybody's ideas. There's got to be a way to h elp t hese
v'ct ms. And on our own, we can't do it. We write letters
left and right and saying the statute says t hat N ebraska
wil l p r o v ' d e f un d i n g . Bu t i f t h er e ' s no f u nd i n g t he r e , i t ' s

nd of hard and there's a lot on your shoulders of trying
t o come up w i t h i t so .

SENATOR FOLEY: Yeah, thank you. That's very helpful to me.

SENATOR BOURNE: Further questions? Seeing none, thank you.

WILLIAM BRUEGGEMANN: Th ank you.

SENATOR BOURNE: Appreciate you coming down . Are ther e
testifiers in su pport of this confirmation? Testifiers in
opposi t i o n? Tha t wi l l conc l u d e t h e co nf i r m a ti o n h e a ri ng on
William Brueggemann. Sen ator Price to open on LB 660. As
she makes her way forward, can I get a sh o w of hands of
those here to tes tify in support of this next measure? I
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see two. Those in opposition? I see two. Those ne utral?
i see none. Again, as the proponents if they would make use
of he cn-deck area there and sign in. Welcome, Senator
P ri c e .

LB 6 60

SENATOR PRICE: Chairman Bourne, members of th e Jud iciary
Comm'ttee, I am Senator Marian Price. I represent the 26th
Legislat ve District and I int roduce this b ill at the
request o f the Neb raska S ecretary of State. My n ame is
speiled M-a-r-i-a-n P-r-i-c-e. The purpose of LB 660 is to
require the licensure of home inspectors. Home buyers and
real es"ate agents are increasingly reliant on home
nspectors when purchasing real property. Currently, anyone

mar ho'd themselves out as a home inspector. There is no
s tat e r eg u l a t i on . Th i s b i l l wo ul d se t . u p m in i mu m s t an d a r d s
requiring home inspectors to be licensed, trained, and hold
insurance. This bill in no w ay re gulates when a home
inspectio.. shall take place. It simply regulates those who
perform home inspections. LB 660 creates the Home Inspector
L i.cens i n g Bo a r d . This boa r d wi l l cr e at e l i ce nsi ng
proc dures, adopt a code of ethics, develop a licensure exam
and hold the po wer t.o suspend or revoke a license. The
Secretary o f Sta te's O ffice w ill ad minister th e act.
Testimony from the Secretary of State's Office will explain
'n greater detail the reason for this bill and how it will
be administered. A similar version of this bill, LB 767,
was introduced last year by Senator Bourne at the request of
the Nebraska Secretary of State. The re were a fe w issues
t ha t s t i l l nee ded t o be wor ke d ou t and I be l i eve t h i s
rers on has a lot of support. I thank you for your time and
I will close when t estimony concludes. Are the re an y
questions? (See also Exhibit 20)

SENATOR BOURNE: Thank you. Are there questions for Senator
Price? Seeing none, thank you. First testifier in support.

NEAL ERICKSON: Senator Bo urne, members of the Judiciary
Commi.ttee, my name is Neal Erickson, deputy secretary of
s ate for elections, actually. For the record it's N-e-a-1
E-r ­ - c- k - s - o - n . Here testifying in support of LB 660 o n
behalf of Secretary of State Gale. Unfortunately, he could
rot Le here today because he's doing Statehood Day duties in



.ra..script Prepared by the Clerk of the Legislature
Transcriber's Office

LB 660"om ­. t t ee o n J ud i c i a r y
March 2 , 20 05
Page 6

Omaha today. I do have a letter from Secretary Gale for the
committee. I would also like to thank Senator Price for
in t r o d u c i n g t hi s b i l l on our beh al f . I t h i nk Sen at o r Pr i ce
k ind o f g a v e a r ou g h o v e r vi e w o f i t . Gene r al l y , I t h i n k t he
description of wh at a hom e in spection process is is a
process by w hich a hom e ins pector examines readily
observable components from improvements to residential and
real property that are readily accessible. Wh at this b ill
would do is create a five-member home inspector licensing
board cons'sting of the secretary of state and four members
appo nted by the governor for four-year terms. We view this
bill as n ot only necessarily an industry licensing act but
also consumer protection act to a degree . The board's
duties include adopting a code of ethics and standard for
h ome inspec t o r s , r u l i ng a n d di s ci p l i na r y a ct i o n s , de v e l o p i n g
a licensing exam, et cetera. The secre tary o f stat e' s
office would house this licensing board. We already do that
in certain areas such a s po lygraph examiners, private
detectives, notaries, collection agencies. General license
qua' f i c at i o ns wou l d i nc l ud e c o mpl e t i o n o f h i gh sc h o o l , a t
l east 21 years of age, and completing at least 60 hours o f
study or tr aining and pass the exam. Licensees would have
to arry proof of S250,000 in general liability insurance as
weil as a 550,000 surety bond. Licensing fees would be
establ shed a. a level to keep the agency going in effect
but would be capped at S250 for both the licensing fee and
then also the examination fee. The fiscal note on this is
521,000 as estimated by our office which would i nclude a
half-time administrative person to handle the duties of that
board. I think the reasons for this committee is t.hat.
performing home inspections wi.thout a license w o uld be a
lass 1 mi.sdemeanor and with that I'd answer any questions

y ou mi gh t h av e .

S ENATOR BOURNE: Thank you . Are there que stions fo r
Mr. Er ckso n ? See i ng none , t h an k you .

NEAL ERICKSON: Tha n k you .

SENATOR BOURNE: N ext testifier in support.

JOHN EGGENBERG: My name is John Eggenberg. I a m the
current president of the Greater Omaha American Society of
Home Inspectors. ASHI as it ' s called is the largest and
oldest organ' zation for home inspectors.



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 660C ommrttee o n Jud z c x a r y
Narch 2 , 20 05
Page 9

SENATOR BOURNE: Could you spell your last name for us?

JOHN EGGENBERG: It's E-g-g-e-n-b-e-r-g.

SENATOR BOURNE: Th a n k y ou .

JOHN EGGENBERG: The general consensus in the more populated
area, Omaha, Lincoln, and even over into Iowa which doesn' t
a pply t o t h i s he ar i n g, I kn o w , w e a l l f ee l t h at a l i ce ns i ng
b i l l wo ul d be go od f or t he con s umer . W e' r e a l l f u l l - t i me
home inspectors in our group and we do see a lot o f ca ses
where anyone can say they' re a home inspector. Any of you
c ould put an ad in the Yellow Pages this month and s ay
you' re home inspectors. We are concerned with the testing
which will be set by the board, I guess, the testing and the
education. ASHI has developed a psychometrically approved
test called the National Home Inspectors Examination. It' s
currently being used by 15 other states that d eal wi th
licensing. I just wanted to make our group's feelings known
that we' re in favor.

SENATOR BOURNE: Thank yo u . Are ther e que stions for
Nr. Eggenberg? S eeing none, t hank y ou. Any furt her
testifiers in support? First testifier in opposition. Did
y ou s i g n i n , s i r ?

RANDY KING: Yes , I d i d .

SENATOR BOURNE: Okay , thank you . If there 's ot her
testifiers 'n oppos i t i o n or i n a ne ut r al c apa c i t y , i f yo u ' d
m ake your way forward to the on-deck area and sign in I ' d
appreciate it. Welcome to the commrttee.

RANDY KING: (Exhibit 3) Thank you. Senator B ourne,
Senators, my name is Randy King, R-a-n-d-y K-i-n-g. I' ve
owned and operated King's Home Inspections for the last
eight years. I serve southeast Nebraska especially Lincoln,
Beatrice, Fazrbury, et cetera. I am in opposition to this
ball zn its present form. I ' ve prepared a summary of my
concerns t h a t i s be i ng h a n ded ou t t o ea c h o f y o u. I ' l l o n l y
highlight some of those. In the present form, there's no
def i n i t i o . . o f wh at "educational home i nspector and
ecui ralent" requirements will be. Standards could be placed

n her e t h a t w o u l d e xc l u d e a l l but f o r ma l t r ai n i ng t hat ' s
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s im 'ar to t he national franchises. The i n i t i a l
requ' rements of participating in an approved course of over
60 hours of instruction becomes a barrier to qual ified
people wishing to become a home inspector as cost of such a
course is prohibitive especially to the part-time or perhaps
semi-retired inspector in less populated areas of the state.
It mostly affects those in t h e rural a reas. If thes e
inspectors cannot comply with LB 660's requirements and are
forced to stop providing inspections who will do the w o rk?
Will an inspector from Omaha or Lincoln travel to Crofton or
Blue H i l l ? One f r om N o r t h Pl a t t e g o c l ea r up t o Va l en t i ne ?
I t ' s n o t co st e f f ec t i v e . Wi t h t he i ncr eas e d exp e n s e o f
licens' ng, coursework, national testing, et cetera, and the
ever escalating costs of insurance the feasibility of having
a business like this in a smaller area is not good. If they
d o, the cost of the i nspection comes s o hig h that th e
prospective home buyer cannot hire it done. And that's the
sad part for the clients who benefit the most are the o n es
who can afford it the least. The single mom, the first-time
home buying couple, the person trying to reestablish after a
divorce, those trying to buy a home under $100,000. Why
criminalize those who aren't licensed? Why not allow those
who are licensed to promote their licensure as part of their
qualifications in ma rketing? For example, those who are
currently members of ASHI or NAHI advertise that f act on
their l'terature and promotional materials. It gives them
credibility and the realtors' and clients' confidence in
their capabilities. Y o u hare to meet minimum standards to
par icipate in those trades organizations including ethics
tests, et cetera. Home inspectors in Nebraska have a good
track record. Our main client is the realtor. It is his or
her client that's the end consumer but my market i s the
realtor to a lesser extent, mortgage brokers. It only takes
screwing up a home inspection about once or twice and a
realtor doesn't use you anymore. And the realtors, it's a
highly competitive market out there. By the very nature of
our business, we are self-policing . You build a reputation
quickly, good or bad, and if it's bad you don't stay in
bus' ness very long especially not trying to cover costs of
E&O insu r ance , l i ab i l i t y i nsu r anc e , e t ce t e r a . Pl e ase do
not pass this legislation in its present form. Let's adopt
training and testing that's already available on a national
basis and create an entry for those who are semi-retired or
who wish to pursue this on a part-time basis especially in
rural areas of the state. Continuing education is a great



anscript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 660: " ­
, .

­ . ;. tr e on J ud i c i a r y
var '.-. 2, 2005
Dao'

dea and a good in spector endeavors themselves of that
a' ready. Let 's find a way to protect the public and
r eg; l a t e t h i s un f o l di ng i ndu st r y i n a way t ha t i sn ' t
prohibiti reII restrictive and costly. Thank you.

SENATOR BOURNE: Thank you . Are ther e que stions for
K ino? M r. Ki n g, i t see m s l i ke y o u r b i g g e s t conc e r n i s

hat there mi ght be some sort of a training program by one
of these national agencies that you o r ot her individuals
would be compelled to go through. Is that...

RWNDY KING: That is a concern certainly and I'm afraid that
that's cost prohibitive especially to the person who wants
to provide a h ome in spection service in the rur al or
less-populated areas of the state . From a business
standpoint, it isn't cost-effective by the time yo u ca rry
liability insurance and E 0 insurance and all the overhead.
Many areas of the state simply don't have the volume of home
sales not like Lincoln and Omaha that can afford to support
an i nsp e c t o r o n a f u l l - t i me cer t ai n l y ba s i s . Many o f t hem
do that on a part-time basis and th ey' re good qualified
people. A former b uilding maintenance man, you know,
electric'ans that are semi-retired or whatnot, just by using
some of the national testing and programs that are a lready
in e x i s t e n c e t h r o u g h A SHI or NA H I . One can t es t and qu al i f y
to become a qualified inspector and provide that service.

SENATOR BOURNE: Ha ve you heard stories of individuals who
put themselves out. as or pre sent t hemselves as home
nspectors but ye t ar en't qualified to do that and, as a

result, homeowners have suffered harm due to the...?

RANDY KING: I' ve heard of that. In the eight y ears I' ve
been n business I' ve heard of that twice in Lincoln and
once ' n Bea t r i ce a n d t ho s e p e o p le d i dn ' t l as t ve r y l on g .
hey were ou t of business in a very short time. Probably

BO percent of my business comes from realtors and mor tgage
b rokers, bankers not g eneral public. And , you know ,
realtors are my lifeblood. If I don' t get good r eferrals
from my re altors, if I'm not, you know, doing the reoorts
right and getting them in on time, providing a professional
product they do n't use me again and the word travels fast
amo..gst that bunch and you' re out of business. You can ' t
a f f o r d o s t a y i n bu s i ne s s .
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SENATOR BO"RNE: Further questions? Senator Friend.

SENATOR FRIEND: Thank you, Senator Bourne. Mr . King,
thanks for the, I mean, it.'s informative. You know, what if
I was a, you know, real decent carpenter, handyman, and I
sa d, I know a lot of realtors. I said, I'm gett ng into
this business. I mean, I want to...I guess I'm a little bit
pe p' exed. What would it take for me and considering that I
am a, you know, handyman or I understand all these i ssues.
I know what, you know, what a good furnace looks like. I
know what a bad situation in a house, you know, is. Why, I
mean, how d i f f i cu l t wo ul d i t b e f or me . Wh at d o , ap p l y
for an LOC, I mean, I go get an LOC and hang up a shingle
and t h e n I ' m co mpe t i n g wi t h you ? I mean , i s i t t h at s i mp l e ?

RANDY KI NG : We l l , co nce i v ab l y , ye s . Pr act i ca l y , no .
Where is your market? Wh o are you going to ma rket your
servi.ce to? You r primary market is your realtors. Again,
you have to be able to provide a product and a service at a
leve' of c omoetency that is easily recognized within the
realty industry, by your underwriters that's your m ortgage
companies, et cetera. Almost any inspector follows the ASHI
or NAHI standards. They' re not that high, frankly. And to
provide a good quality written report, you kn o w, it 's a
combination of na rrative check-off, et cetera. Yes , you
could initially get started that way but you' re not going to
last long. The first time you miss a cracked heat exchanger
on a furnace, the first time you miss aluminum wiring in an
electrical panel, you know, there's lawsuits, liabilities,
et cetera. I'm not, opposed to licensing. I'm just opposed
to this bill in its current form. Okay, I think that there
are national standards and t rainings t hat are out ther e
already available that w e could a vail o urselves of and
simplify th's thing a lot.

SENATOR FRIEND: Yeah, well, thanks. I guess the thing is I
just almost...the reason I was a little perplexed is I see

t as al m o s t p r o t e ct i on f o r p eop l e t hat do t he j ob t h at y ou
do and do it well. So I understand what you' re saying and I
appreciate the time.

SENATOR BOURNE: Sena t o r Pede r s e n .

SENATOR Dw. PEDERSEN: Thank you, Senator Bourne. Mr. King,
is there a lot of competition in your field?
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RANDY KING: Yes , it is a fairly competitive field. The
greater Omaha area that serves mainly Omaha, far e astern
Nebraska, probably has between 80 and 90 full-time...well,
80 and 90 inspectors. Probably 30 of those are full-time, I
would guess. In the Lincoln area, there are about a dozen
companies, maybe 15 and probably 7 or 8 of those could be
qualified as truly full-time where that's basically all you
do. Across g reater Nebraska, full-time inspectors are
pretty sparse. A lot of it is part-time people who are like
bui l d i n g ma i nt e n a nc e p eo p l e or qu al i f i ed , you know,
contractors or what not th at sta rted th is as a sideline
business. And while I understand the desire for regulation
t o p r o t e ct t he pub l i c and t o pr ov i d e u ni f o r m i ty gu i de l i n e s
f or m i n i mum s t andards f o r p e o p l e t o adhe r e t o , I be l i ev e
that the mechanisms for it are already in place. No offense
but to me the bill just seems like overkill.

SENATOR Dw. PEDERSEN: Would the passage of a bill like this
e' iminate some of the competition?

RANDY KING: Very much so especially in the rural areas of
the state, especially the smaller operator. By the time you
factor in, it's a S500 fee in this bill up-front just to get
licensed and the costs of continuing education, the 60 hours
coursework that's asked for in he re, et cetera. That ' s
goi..g to be prohibitive certainly to anybody who wants to do
this on a part-time basis, travel, transportation, lodging,
et cetera to complete that education requirement. It pretty
much el m'nates anybody from coming into this field except
t hose g o i n g t hr ou g h l i ke a n at i o n a l f r a nch i s e t ype t r a i n i ng
program if you were to, you know, franchise out with one of
the nat onal operations. That concerns me.

SENATOR Dw. PEDERSEN: Thank you for your testimony.

RANDY KING: T han k y ou .

SENATOR BO'uRNE: Thank you. F urther questions? Mr. K.ng, I
3ust need to follow up a little bit.

RANDY KING: Sur e .

SENA OR BOURNE: I have some familiarity with this issue and
when I he ard y our testimony that a lot of your references
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are from the realtors,

RANDY KING: Um -hum.

SENATOR BOURNE: . ..I' ve always wondered about that because
that k rd of, to me, is kind of a conflict of interest not
fro., your behalf but. on behalf of the realtors. And I can
env s on a si.tuation where they have a sell ing a gent, a
sell ng realtor and a person comes in there and they put a,
sign a p rchase agreement contingent on h ome i nspection.
And that realtor, the selling agent who obviously wants to
sell the home and w ants a go od h ome i nspection then
contracts with yo u and again I' m no t , you know, saying
any hing particularly about you but...

NDY KING : Sur e .

SENATOR BOURNE: . ..they contract then with that agent, then
con racts w'th a home inspector. And I can just se e so me
situations where maybe the home inspection wouldn't be as
thorough as possible or maybe if there's things that wo uld
torpedo the s a le, so to speak, that...do you see where I'm
coming from as it relates to a conflict and...

PONDY KING : Sur e .

SENATOR BOURNE: ...when you mention that, and I would
assume that one of the things t hat w e 'd see under the
regulation would be a prohibition on that type of referral.
If you have a comment on that?

RANDY KING: I certainly understand that. The potential for
that does exist. However, it's been my experience that most
of the r ealtors that I' ve ever worked w ith ar e very
professional people and on any given sale they can b e the
selling agent or the buying agent so they can be on either
e nd of the transaction. And, you know, if any of them a re
askin g f or a f av or o ne w a y o r a not h e r o n e t i m e, t ha t wi l l
come back to haunt him the next time. The go o d in spector
does not do that. I mean, that's an ethics issue and these
kinds of ethics or situations are addressed in both the ASHI
and the NAHI guidelines, virtually in any guidelines. It' s
a lso ad dr e s s e d ' n the realtors' code of conduct that they
swear to adhere to. I' ve only run across that maybe once or
twice in all the years I' ve done this. Those realtors that



Transcript Prepared by the Clerk of the Legislature
Transcr i b e r ' s Of f i ce

LB 660Committee on Judiciary
March 2 , 2 00 5
Page 15

I'm thinking of are no longer realtors.

SENATOR BOURNE: Than k you. Fur ther questions? See ing
none, thank you. Appreciate you taking the time and giving
your testimony.

RANDY KING: Tha n k y o u .

SENATOR BOURNE: Other testifiers in opposition? Have you
signed i n , s i r ?

GREG WAYMAN: Yes. I have copies of a speech here so if you
guys wan t i t , I ' l l ha nd t he m ou t a t t he end .

SENATOR BOURNE: The page will pick...just set it on the
edge of the d esk and the page will distribute it. Thank
you.

GREG WAYMAN: (Exh i b i t 4 ) Mr . Ch ai r m an , me m ber s o f t he
committee, I would like to thank you for allowing me the
opportunity to speak before you o n the is sue o f ho me
inspection on LB 660. My name is Greg Wayman, W-a-y-m-a-n.
I am the president of Foundation-2-Rooftop, a professional
home inspection company located in Omaha. I am also the
president of t h e Ne braska chap ter of the National
Association of H ome I nspectors hereafter referred to as
N AHI. I'm also a certified real estate inspector which i s
the highest level one can attain in NAHI. I am here before
you on b eh a l f o f NA H I a n d o u r l oc a l memb e rs . NAHI i s a
n at i on a l l y r e cogn i z e d ho m e i n spe c t i on a ssoc i at i on wi t h
approximately 2,500 members in all 50 states and has been in
exis t e nc e s i n c e 1 9 8 7 . We h av e a n at i ona l l y r ec ogn i ze d a nd
certified examination, standards of practice, and code of
ethics. Additionally, NAHI provides its m embers training
and continuing education to ef fectively innovate as this
industry grows. It is NAHI's position that we are for home
inspector licensing, but not fo r LB 660. If pro perly
i mpleme..ted , hom e i nspe c t o r l i cen s i ng wou l d enc ou r ag e
training, education, and raise th e le vel of quality
i nspec t i o n s i n Ne b r a s ka . Th r o u g h a f a i r i mp l em e n t a t i on o f
Standards of Pr actice and Code of Ethics, the select few
large home inspection companies in the state would not b e
allowed to co ntinue to enter into exclusive contracts with
the largest real estate companies. These exclusive service
contracts are forcing the smaller home inspection companies
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to try to survive off the smaller market and that it's also
fo cing some companies out of business. These restraint of
trade practices are one serious issue that needs to be
addressed in the h ome i nspector licensing law, yet is
nowhere to be found in LB 660. A fair home in spector
' icens in g l aw i s what NAHI i s hop e f u l o f . Howeve r , t he
present form of LB 660 would be detrimental to our industry.
I come before you today to express my concerns with regard
to LB 660. Ny conc ern s tems from th e na ture of the
legislation as well as specific provisions. Do you guy s
h ave a co p y o f t he b i l l ? I n r e f e r e n c e t o t ha t , I ' m l oo ki n g
at Section 4, part 2 and 5 and Section 5, part d. In its
current form, LB 660 places all of the legislature authority
on the elected home inspector board. There is no scope of
authority to guide the board on its de cisions. If the
majority of the board are members of one group, say, for
i nstance, the previous speaker, ASHI, not the one that w a s
just before me but before that, then they have the power to
.mp!ement their affiliations' nationally recognized exam,
standards of p ractice, and code of ethics and exclude any
others. That creates a monopolistic authority and restraint

= rade to all the other inspectors who choose not to be
; . a" - d with that specific organization. Give r the

s p . ia iz d nature of the home inspection industry and th e
that two nationally recognized associations exist, it

is necessary for this body to provide specific guidance that
w ;'.1 p r e . en t against the monopolization of the mandate
created b; this legislation. Given the fact that NAHI has
not been included in t he cr eation o f th i s impo rtant
' eg. s' a t i o n , the monopolization has already begun. It is my
fear tha" if this legislation goes forward, a dangerous
precedence will be created. The scope of authority given to
the elected board needs to be d efined before proceeding.
"kay. Got a couple other points but it's in there.

SENATOR BO U RNE: Yeah, we have your tes timony and
we' l l . . . t h a n k y o u . Ar e t her e que s t i o n s? So , aga i n , yo ur
concern is i s that the ASHI folks are here in support; the
NAHI f o l k s a re i n oppo s i t i on . But you r con cer n i s t hat
somehow the ASHI standards will be adopted and not the NAHI.

GREG WAYKQJ: Right . It leav e s t o o much power to the
elected home inspector board. If the board is slanted
towards one group instead of the other, then the other group
gets ' ef t beh i nd .
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SENATOR BOURNE: Are the standards that different, that much
d;fferent between the two organizations?

GREG WAY% AN: No , no , they' re not. They ' re almost
identical. There are some differences.

S ENATOR BOURNE: If they ' re almost identical then I' m
confused a s t o w h y yo u r c on c e r n .

GREG WAYMAN: Well, the concern is that I would be forced to
take the natronal ASHI exam...

SENATOR BOURNE: Oh , I see.

GREG W A YW8 J: ...instead of the national NAHI exam. And
there's also in the code of ethics number 7 for NAHI, it' s
in there in t h e wo rding that we' re not supposed to be
entering into exclusive contracts. So our home i nspectors
do not do that. The ASHI code of ethics also addresses it
but there are ASHI inspectors in Omaha t hat a re ent ering
into those contracts.

SENATOR BOURNE: You know, the instances where I think that
there's value in passing a bill like this are when exclusive
contracts like you mentioned and when a ho m e inspector
contracts with the re altor itself and Mr. King gave great
testimony and I appreciate that. But I think, isn't there
i mpl i c i t . . . sa y y o u h a v e a r ea l t or you d e a l wi t h a l l t h e t i me
and he or she gives you, you know, what 200 inspections a
year. And they call you and they say, I' ve got one for you
out on X street. And you know that this person gives you
200 o f t he s e o r 500 a n d I don ' t ev en kn o w ho w many yo u can
do a y e a r .

GREG WAYivAN: Tha t ' s a l o t ( l augh )

SENATOR BOURNE: And t hey say to you, (laugh) they say to
you hey, this one, you know, it's contingent on an accurate
home inspect on. You know, I hope it works out all right or
something. Isn 't th ere s ome i mplicit veiled threat in
t ha t . . . ?

GREG WAYMSN: The re is.
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SENATOR BOURNE: ...and that. is where I think the con sumer
needs t o b e . . .

GREG WAYivNN: Because that's our lifeblood.

SENATOR BOURNE: R ight.

GREG WAYMAN: And that's where, you know, you' ll hear a lot
of home inspectors admit that they don't try to associate
themselves with realtors but they have to market. them to get
the business. And when you have a realtor come up to you
and say, hey, this is my listing. I need it to go through,
you can't ruin your objectivity and let the home inspection
slide and go in there with your eyes closed. Unfortunately,
some of those inspectors out there are doing that.

SENATOR BOURNE: Further questions? Senator Foley.

SENATOP. FOLEY: C a n you tell us a little bit ab out you r
background prior to starting this company of yours?

GREG WAYMAN: Sure. I was a fraud investigator for Hartford
Insurance. Did work comp fraud.

SENATOR FO EY :
p lumbing , . . .

GREG WAYMAN: In construction?

SENATOR FOLEY: ...plumbing, construction,

GREG WAYMAN: No, I do not. I' ve been doing this for o v er
three years. Full -time, supporting my family. An d I' ll
gust ad d on e more t h i n g . I ' l l ho l d m y s e lf u p aga i ns t a ny
home inspector in Nebraska.

Okay, do yo u h ave a ba ckg r o un d i n

S ENATOR F O L EY :
s ome backg r o u nd ?

GREG WAYMAN: Yes and no. Y es and no. S ome of the builders
out there that have converted over to being home inspectors,
t hey' re under the impression that they don't need t o hav e
any more t raining and some of them don't ever get any more
traz.ning. And they' re going out there and doing inspections
based on their previous career and the difference between a

But wou l d n ' t i t be he l p f u l i f you d i d ha v e
Const r u c t i on an d . . .
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home inspector and a builder is a builder knows how to build
something and a home inspector knows how to go into a house
a fter t's 20 years old and look for defects. That's th e
biggest difference and I 'm a big proponent of education.
We' ve got a seminar coming up this Saturday and we' ve got
o rer 23 inspectors coming in to attend it...

SENATOR FOLEY: Did you take a training course of some kind
p r io r t o . . . ?

GREG WAYKQJ: Yes .

SENATOR FOLEY: How .

GREG WAYKQJ: And that's part of the NAHI standards as well
as ASHI has the standards too.

SENATOR FOLEY: How extensive was that?

GREG W A YNAN: Ny sp ecific course was a two -month
c orrespondence cou r s e and t hen a l so o ne we ek han ds - o n
training. We started at 6 o' clock in the morning and didn' t
get done until 6 o' clock at night. To give you an example,
on the one day that we spent on roofs we l ooked at ab out
200 roofs in one day. It was pretty intense but when we got
done by n o me ans were we as experienced as I am right now
when I first started. And there's a learning curve in this
field and that's why it's important to keep going to chapter
meetings and s eminars and c o nferences and work with the
trade people to make sure you know your stuff.

SENATOR FOLEY: Did you work under a mentor of some ki nd,
somebody who's been in the field for awhile or?

GREG WAYv~ : No . The bene fit of being a member of a
chapte r .s you can bounce ideas off of other home inspectors
so if there's a question you don't know you can call them up
a nd as k t he m .

SENATOR FOLEY: Th a n k you .

SENATOR EIOURNE: Further qu estions? Senato r Frie nd.
Senator Friend and Senator Flood sit next to each other and
I always...anyway, I'm getting old.
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SENATOR FRIEND: It 's a tad and w e' re such...never mand
(laughter). Mr . Wayman, I guess I'm not totally convinced.
mean, we' ve got brokers out there that have t o get

licensed. We ' ve got a gents out there that have to take
tests and b ecome l icensed by t he st ate of Nebr aska.
Appraisers from what I understand, it's a fairly rigorous
licensing process. The only ones that aren't licensed in
this multimillion dollar business are you guys. I mean I...

GREG WAYMAN: T rue .

S ENATOR F R I E ND : . . . an d I ' m no t ho l d i ng you ou t an d I
believe that you do a good job. I mean, you' re confident
about your ability and I appreciate that. It's just that
put yourself in our place here where we' re looking at...I' ll
t el l yo u t h i s . You ' r e con f i de n t i n yo ur ab i l i t i es and I
appreciate that and you know what you' re doing but I' ll tell
you t h i s . I f I wa s , wi t h m y t yp e o f p er s o n a l i t y and w ha t I
know, if I was a pretty good handyman, I can go out and find
b usrness .

GREG WAYMAN: Oh, yeah.

SENATOR FRIEND: That's a little disturbing to me because I
don' t . .

GREG WAYMAN: ...anybody in this room can go to Office Depot
and do t hat .

SENATOR F P. IEND:
( laught e r ) .

GREG WAY%AN: That's true.

SENATOR FRIEND: That's why it's a little d isturbing. I
mean I know a lot of people and people tend to hang around,
if they' re hungry for money, they hang around where the
money i s . And . . .

GREG WAYMAN: Home inspectors don't make a lot of money
( laugh) .

SENATOR FRIEND: Wel l , . . .

GREG wAYvAN: The realtors do, we don' t. We' re not getting

.you don't want me doing your business
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r c h

SENATOR FRIEND: I under stand. Thanks. I didn' t...I
appreciate your comments and I appreciate your testimony.

SENATOR BOURNE: Fuzther questions for Mr. Wayman? S eeing
none, thank you. Other testifiers in opposition? Are there
any neutral testifiers? I see a taker. Are there any
further neutral testifiers after this gentleman?

TODD SHEARER: Good afternoon. My name is To dd She arer.
It's S-h-e-a-r-e-r, and I' ve decided to speak in the neutral
zone here because I don't know, a lot of things were said
both ways. I think what you' re looking for is, in this bill
to get continuing education among people that don't seek it.
My fee l i n g i s i s i f you ' r e n o t se e k i n g c o n t i n u i n g edu c a t i o n
and you can't afford it, you' re not charging enough for your
home inspection. ~f yo u ' r e n ot mak i ng mo n e y i n t he
bus' ness, why are you in the business? That's all I got to
say, you know. I think ASHI standards are good. NAHI I
haven't gone over them, don't know that well. ASHI does
have a na tional examination that has been adopted and NAHI
hasn't so going probably for the national exam would be the
way to go on that end. I think if we just look at it hard,
licensing is something that is needed to help regulate the
home inspectors. I understand that it is going to be more
expensive for people in smaller communities who are trying
to do it part-time. But we' re on the east side of the state
which is a large population and it' s, you know, it's needed
badly here. So, hopefully, everybody will just take a look
at that and see what is needed.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Shearer? W hat do y ou see as the big gest c onsumer
threat s f r om t h e home i n spe ct i on i nd us t r y ? The b i gg es t
danger t o t he co n s umer? An d , obv i o u s l y , t h e b i l l i s t r y i ng
to protect consumers. What do you see the dangers to
consumers?

TODD SHEARER: Would probably be unqualified home inspector
in the property. You know, right now anybody who wants to
throw a ladder in their truck a nd call th emself a home
inspect. or, they can. And if they have seeked out NAHI or
ASHI to be a representative for them that's great. I'm glad
to see that they have done that. If some body's in the
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Lincoln market and they haven't done that, I would have to
ask why. You know, why don't you want that credibility to
back you up, you know? Why would you not want to say that
I'm a licensed Nebraska state home inspector, you know? And
just simply because I can't afford it. I don't think that
w ould be a g o o d e n ough r e a s on .

SENATOR BOURNE: What about the...we had some discussion
about the conflict of interests. Is that an issue at all?

TODD SHEARER: Well, when you first start out, okay, you' re
saying, hang your shingle. You need to have the realtors'
support because that's how you get business. I' ve been in
b usiness s i nc e '97 so I have referral clients coming back.
So my best customer is my past client who is saying, oh, you
have to use m y home inspector, see my home inspector.
Realtors are a big part in the beginning. You know, it's a
risk right now for a rea ltor to be giving out your name
because if something happens, you know, with the h ouse,
somethrng is wr ong, it e nds up b eing a pr oblem for
everybody .

SENATOR BOURNE: Have you ever been encouraged by a realtor
to do...make it a clean inspection or a good one, I guess?

TODD SHEARER: Absolutely, yes.

SENATOR BOURNE: Really.

TODD SHEARER: It, happens quite often. I'm an independent
home inspector. I d on' t, you know, I don't pay out for
busrness. I don ' t do that . There are home inspection
companies that do but that doesn't mean that ther wouldn' t,
because of that that they wouldn't be able to get licensed.
They coul d st i l l end u p g et t i ng l i cen s e d a nd , y o u k n ow , i t ' s
hard to monitor that, those type of practices.

SENATOR BOJRNE: Further questions? Senator Foley.

SENATOR FOLEY: In a typical home purchase contract,

T ODD SHEARER: Um - h u m.

SENATOR FOLEY: Which party generally has t he right to
select the inspector?
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TODD SHEARER: It's always the purchaser. I always let the
person who is paying me, that is who the client is and that
is wno I ask to sign that contract. I have had where real
estate agents do pay fo r t h e home in spection and t h en
they' re my cl ient and I give the information to them. And
then if they want to pass it on, that's up to them. But
typically, it's always the buyer of the property.

SENATOR FOLEY: Th a n k y ou .

TODD SHEARER: You be t .

SENATOR BOURNE: Further questions? Seeing none, thank you.
Appreciate your testimony.

TODD SHEARER: All right, thanks.

SENATOR BOURNE: Further testifiers in a neutral capacity?
Sir , ar e y ou g o i ng t o t e s t i f y i n a neu t r a l ?

I wou l d l i ke t o t es t i f y i n t he
opposi t i o n .

SENATOP, BOUR¹ : I'm sorry?

In the opposition because of remarks that
were made .

SENATOR BOURNE: Well, if you want to testify neutral you
can. W e' ve passed the oppos ion t estimony, I'm sorry.
Okay. You could always enter your name in as an opponent
but I just can't allow you to testify given we' ve passed
that. Furt her t estifiers in a neutral capacity? Senator
Pric e t o c l os e .

SENATOR PRICE: Senator Bourne and members of the committee,
w e' ve hao a healthy discussion of LB 660 and so I woul d
answer any questions that I possibly could although the
experts are generally the ones who testified.

S ENATOR HOUR¹ : Questions? Senator Foley.

SENATOR FOLEY: Maybe you covered this i n yo u r op ening,
Senator, and m aybe I just missed it. Did you tell us how
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many states have a licensure act for home inspectors?

SENATOR PRICE: Sir, I di d not and I do not know. But I
could get that information to you this afternoon to y o ur
o f f i c e s .

SENATOR FOLEY: That would be great. Thank you.

SENATOR PRICE: Yes, I'd be glad to do this.

SENATOR FOLEY: Th a n k you .

SENATOR BOURNE: Further questions? Seeing none, thank you.
That will conclude the hearing on LB 660. Senator Connealy
to open on LB 674. As Senator Connealy makes his w ay
forward, can I ha ve a showing of hands of those here to
testify in support of LB 674? Those in support? There a re
none. Those in opposition? I see three. Those neutral? I
s ee none . Sen a t o r C o nnea l y .

LB 6 74

SENATOR CONNEALY: Thank you, Senator Bourne and members of
the committee. I am Matt Connealy. I have the opportunity
o f s e r v i n g t h e pe o p l e o f t he 1 6t h Le g i s l at i ve Di s t r i c t . I ' m
here to open on LB 674 that would amend state Statute 74-308
which states the p rocedure that is used when a railroad
requires property from another through eminent domain. Now
my intention is t o better define the circumstances. When
eminent domain can be used and to state the f actors that
should be u sed to determine the value of property taken by
emanent domain. This bill proposes that certain conditions
are met before a railroad may exercise that power of eminent
domain to acquire property. And the conditions are that the
proposed use of the plan i s planned or located in a way
- ha t ' s most compatible with the greatest public good and the
least przvate injury, that the property is necessary for the
proposed use and that the Legislature certifies that t hese
conditions have been met. Once these conditions are met the
dxstrz.ct court is to issue a final order of condemnation
before the railroad gets the property. This follows the
general procedure that we have now. The bill further lays
o ut what may b e looked at through i t. Attem pting t o
>dents.fy the amount of the just compensation payable for the
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p roper t y . The bil l pro vides that the measure cf
compensation for taking of a property is it.s fair market
value determined as of the date of evaluation. If a partial
t ak in g i s i n p l ace i t i s t he gr e at e r o f t h e v a l u e o f t he
property rights taken or the amount of which fair market
value of the property immediately before the taking exceeds
t he f ai r ma r ke t va l ue o f t he r em a i n de r a f t e r w a r d . I f you
damage the property, which way is it best for the property
owner cu r r en t l y ? The b i l l a l so t a l ks ab o u t ea s ements . I t
states that any easements of a railroad terminate when the
property is abandoned or not used five consecutive years or
if the property is t ransferred to a use that's not
o r i g i n a l l y i den t i f i e d when t h e y t o o k t he e m i n en t d o mai n o f
t.hat r i g h t f r om t he l and o wner i n t h e f i r s t p l ac e . I f a
railroad wants to us e emi nent domain to require sui face
e asements along a proposed new rail line it must f ile a
financial statement includ' ng a list of assets to show
suf f i c i e n t f u nd i n g of t he pr opo se d r a i l l i ne , f i l e an
environmental impact statement and have a certified real
e state appraiser appraise the value of the easements. This
bill requires that a railroad have to pay all reasonable
attorneys' fees and co urt c osts for this condemnation
a ct i o n . And last, the b ill defines necessary as a
compelling need requiring the condemner to demonstrate that
there are no reasonable alternatives. The committee heard a
bill s' milar to this in 2003, LB 675 which was introduced by
Senator Erdman a t tha t ti me . I believe that bill was
introduced in response to an eminent domain dispute in
Morrill County that eventually ended up in the Supreme
Court. The court in that case ruled against t he rai lroad
and required that. the railroad strictly follow rules of
eminent domain. The committee held onto t hat bi ll . I
introduced this concept again because the government and
p ri .vat e i nd u s t r i e s ' u se o f emi n e n t d o mai n i s ve r y t i me l y , as
we see in ca ses h ere in Lincoln o r nea r my ar e a in
Washington County where we' re talking about eminent domain
a lo t r i gh t now. Th i s b i l l do es ne e d t o be c l ea n e d u p . I
think that it needs a severability clause if the committee
is interested in this concept, and I'd be willing to w o rk
with you all. Along these lines, the 8th Circuit Court
appeals ruled in March, 2004, in a ca se that de alt w ith
South Dakota, the ability to place restrictions on railroads

states that it's not a conflict with federal law a nd it ' s
w thin our st ate's sovereign powers. What railroads might

and the r use of eminent domain. The 8th circuit case
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t e ' 1 y o u i s t ha t t hat ' s n ot t r ue a n d i s t h at f ed er a l l aws
place restrictions on the ability of states to act in this
area. They do some restrictions but some of t his w e can
deal w i t h . Tha nk y ou .

SENATOR BOURNE: Thank you. Are there questions for Senator
C onnealy ? Se n a t o r P e d e r s e n .

SENATOR Dw . P EDERSEN: Tha nk yo u , Sen a t o r Bo u r n e . Sena t or
Connealy, would you repeat that what you said a bout S outh
D akota , p l ea s e ?

SENATOR CONNEALY: Th ey ruled that there are certain areas
of eminent domain and these areas that we deal with in this
bill that are a llowed under our sovereign powers. The
federal government preempts most railroad relations with the
public so that we have a very limited amount what we can do.
But I believe that the sections of this bill are allowed
because of the 8th circuit decision and I can get you that.

SENATOR Dw. PEDERSEN: Y ou got any idea when that happened
i n Sout h D a k o t a ?

SENATOR CONNEALY: It was in 2004.

SENATOR, Dw. PEDERSEN: Tha n k yo u .

SENATOR BOURNE: Thank you. Further questions? Thank you.

SENATOR CONNEALY: Thank you, Senator Bourne. I'm c hairing
Reverue so I need to get back and I' ll waive closing.

SENATOR. BOURNE: O k a y. Tha nk y ou .

SENATOR CONNEALY: Tha n k yo u .

SENATOR BOURNE : First tes tifier i n support. First
tes t i f i e r i n opp o s i t i on . Than k y o u fo r op pon en t s mov i ng
forward and signing in, appreciate it. Welcome.

PETERS: (Exhibit 5) Thank you , Ch airman Bou rne,
me.,.hers "f the Judiciary Committee. My name is Bill Peters,
P-e-t-e-r-s, reg istered lob byist for BNSF R a 'lway.
Fo' lo w n g me w i l l b e on e o f ou r ou t s i d e co u n se l so i f y ou
want to discuss specific cases, you can try me b ut yo u' re
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probably going to get a better answer from a guy that's read
the case recently. I 'm having d istributed to y ou a
statement from our director of acquisitions. I'd just like
to make a couple o f po ints. Why do railroads condemn
property? When all else fails and the reason that they are
seeking this additional land is business purpose which is
r ea l l y q ui t e s mp l y yo ur ex i s t i ng cu st om er s wa nt t o mo ve
more freight or new customers want to move freight. That' s
the business of the railroads a nd that's why they would be
seeking to e xpand track and/or yards. Th is bill targets
railroads only of those who h ave the right o f em inent
domain. It puts additional procedures on the traditional
approaches and the additional procedures for the Legislature
to make the determination. It set s up two requirements
which the attachment deals with in more specifics but once
=hose two requirements have...the Legislature has to make a
judgment that those are met . I assu m e that it 's a
legislative process whether it's a bi l l or it's a
resolution, I'm not sure but that's what the bill recalls.
Ereigh t i s g o i ng t o m o v e i n our e con o m y. And ba si ca l l y i n
this part of th e country it's going to move by one of two
ways, rail or highway. Both are important and needed not
only for the Nebraska economy but for the nation's economy.
We maintain it would be poor public policy to restrict the
options to one of those options. As a practical matter this
legislation wo uld e liminate the r ailroad's ability to
expand. We 'd urge your indefinite postponement of th i s
legislation.

SENATOR BOURNE: Thank yo u. Quest ions for Mr. Peters?
Senator A g u i l ar .

SENATOR AGUILAR: Yes, Mr. Peters. In, well, just ou tside
of Grand Island we have a scenario where we have a large
industrial park. And one of the selling points of this area
and some of that property out there is that we ha v e the
ab l i t y t o hav e t wo d i f f e r e n t r a i l w a y c o mpanies ou t t her e .
That's a heck of an adv antage because it fo rces t he
ra ' oads to bid against each other and keep the prices at a
decent ate wh ere these businesses can be successful. Now
i f w e t o o k t hi s ab i l i t y aw a y f r om y o u i t mi gh t p r ev en t one
of those railway companies from going in there, would it
not?

BILL PETERS: It would depend on the particular facts. It
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possibly could if t here's more capacity needed to get in
there to compete. We wou ld h ave no ability, practical
ability, to get there by condemnation. If we 'd hav e to
expand, for example, to two tracks and the adjoining...in
that l o ca t i o n t he a dj o i n i n g f a r me r d e c i d e d h e ' d ra t he r p l a n"
corn and was not a willing seller, we'd be stopped.

SENATOR AGUILAR: Exactly. Thank you.

S ENATOR BOURNE: Further questions? I have a quick on e ,
Mr. Peters. I' ve been in the Legislature for six years and
every year t here's been a bill in troduced that w ould
restr ct the railroad's condemnation powers. Wh y do you
t h i . . k t ha t i s ?

BILL PETERS: T he o n e t h at I ' m m o s t f am il i a r wi t h i s t he one
that came out of Morrill County and that wa s ge nesis for
about two or three of those bills. There were certain
landowners that didn't want the railroad going across their
l and . And t he i r so l ut i on w a s t o se e k l eg i s l at i o n t ho u g h I
m ght add the reference was made to the court case. Thos e
landowners who oppose the Burlington Northern's attempts to
install a new rail line, the present system took care of
them even though this Legislature had inadvertently repealed
some sections upon the recommendation of the Public Service
Commission and not caught by myself in prior years. The law
was not clear, particularly on the right of entry and wh at
you could do upon the right of entry. They use the judicial
process ~ n the present law and the Supreme Court said -hose
f o lk s w er e r i gh t . We w o u l d h a v e t o con demn fo r t he r i g h t , o f
e ntr y .

SENATOR BOURNE: Thank you. Fur ther questions?
none, thank you. Next testifier in opposition.

TOM SATTLER: (Exhibit 6) Chairman Bourne and members of the
committee, my name is Tom Sattler, S-a-t-t-1-e-r. I have a
summary of some prepared remarks. It's my privilege to be
here t o day o n be ha l f o f t he BNSF R a il w a y Com pany . I
represent the railroad in litigated matters in Nebraska and
South Dakota. I know the majority of the Legislature is
fami' iar with issues related to preemption so I'm not going
to bo r e y o u with a pse udo law sc hool d iscussion of
preemption issues but I would like to point out a few things
related to this. And in light of Senator Connealy's

Seeing
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remarks, I 'd also like to comment on the state of the law in
the federal d istrict of t.he 8th circuit and then also talk
briefly about a Supreme Court opinion out of the state of
Nebraska that's on point. Our position is is that LB 674
a nd its core is regulatory in nature and that the state o f
Nebraska cannot regulate indirectly through the use of its
eminent domain power what i t cannot regulate directly.
LB 674 encroaches upon t he rights of railroads to control
the use of their rights-of-way, impairs their abili.ty to
operate safely and efficiently and impedes their
effect veness in negotiating settlements with l andowners.
Now the co mments I 'd like to make on the current state of
t he l a w , I c i t e d i n t he mat e r i a l t ha t yo u h a ve t h e f ede r a l
district court d ecision, that is the trial court decision
related to the South Dakota eminent domain legislation that
was, in part, stricken by the federal district judge on the
basis of preemption under the Interstate Commerce Commission
Termination Act as well as the commerce clause. So the
suggestion that t hat l egislation survived constitutional
analysis is not accurate. Actually, the only thing that the
8 th c i r cu i t t oo k up was a 10 t h ame n dment i ss ue and
' Ith amendment issue and then it to o k up the issue of
severabi' ity. And what the 8th circuit ultimately held, and
by the way, the parts of the legislation that were str'cken,
that wasn't even appealed by the state of South Dakota. And
those had to do wi t h IC CTA p reemption commerce clause
p reempt i o n 'ssues. Th e only issue that came up for appeal
was an issue related to severability and t he 8th circuit
said that those unconstitutional provisions of the act were
severable. I want to point out to the members o f the
c ommit t e e t h i s op i n i o n o ut o f t he Ne br a s k a S u p r e me C o u r t ,
he BN Railroad Comoan v. Pa e Grain. It was an appe al

f rom ' he Public Service Commission by a number of shippers
nor .'.east Nebraska who had protested an appl icatio.. of

=he BN tha t. was gr anted on a tri al basis by the Public
Ser..ice Ccmmission. During the pendency of the appeal, t he

::as enacted and the court ultimately held that it had
no s;blect matter jurisdiction to even consider t he app eal
by the s h ppers from northeast Nebraska. Judge Fahrnbruch
wrote the opinion and stated that the state courts no longer
have ~u isdiction and c onsider the pr actices, rou tes,
services and facilities of interstate rail carriers because
i he CC Termination Ac t grant s the Federa l Serv ice

anspo " at i o n Boa r d an exc l us i ve j u r i sd i c t i on ov er
transp= at. on by rail carriers as part o f the int erstate
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rai. transportation network. I 'd urge you to take a lock at
s Nebraska opinion out of our Supreme Court. It's one of

the few state court opinions that holds specifically that
the ICCTA preempts this type of regulatory activity. I'd be
happy to take any questi.ons.

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Sattler? Mr. Sattler, how often does a railroad condemn
or rou exerc'se this power of eminent domain? Is it.
" ons t a n t ?

TOM SATTLER: No, it's not. It's actually relatively rare.
The importance of the power to condemn is the leverage that
it allows the railroad to have in entering into negotiations
without that leverage. Sitting i n th e background then
ultimately we would be at the mercy without much in the way
of bargaining power of the landowners to which we'd like to
do bu s i n e s s .

SENATOR BOURNE: Wh at percent of the c a ses w here y ou' re
ry ng to ac quire ground are se ttled versus go through

t he . . . ?

TOM SATTLER: The vast majority.

SENATOR BOURNE: Oka y. Furt her questions? Seeing no ne,
thank you. Next testifier in opposition.

CHRIS GOBLE: (Exhibit 7) G ood af ternoon, Mr. Chairman,
committee members. I'm Chris Goble, director of real estate
for Union Pacific Railroad Company. C-h - r-i-s G -o-b-l-e.
I ' m here today to re gister Union Pacific's opposition to
L B 674 . The han d o u t s t ha t ar e be i ng g i ve n ou t r i gh t n ow
will pretty much mirror the comments I'm going to make here
today. First, LB 674 will block projects to imp rove rail
transportation in Nebraska. The bill ignores the economic
benefits to Nebraskans of enhanced rail capacity in Nebraska
including better rail service for Nebraska shippers, more
highly-paid gobs and higher tax revenues associated with
building, maintaining, and operating new r ail f acilities.
.here is also a likelihood that industries that rely on rail
service may choose not to locate in Nebraska if they cannot
receive rail service. The existing laws a lso c u rrently
protect landowners. All condemnors are already required to
negotiate i.n good faith wi t h the lan downer. That ' s
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speci f i .i l l y c al l e d f o r i n t he s t at u t es . Al l cond e mnor s a r e
already requ red to establish that the property taken is for
a pub'ic purpose, that the quantity of property taken is
..ceded and that the location was selected for valid reasons.
The compensation for the land is now de termined by th ree
residents which are t ypically appraisers in the county in
which the land is located and those individuals are selected
by the county court. If a landowner successfully challenges
the condemnor's compliance with Nebraska eminent domain law
or successfully appeals the compensation awarded by the
appraisers then the co ndemnor is re quired to pa y tha t
landowner's attorney fees and court costs. The compensation
provided to th e landowners under the s tatutes already
includes severance damages including the economic effect on
the property as a going c oncern, title to the land now
remains with the landowner until the land is actually used
by the condemnor for the purpose for which it was condemned.
Railroads that condemn property must comply with the same
exist'na Nebraska laws that other entities with the power o
eminent domain must comply with and those entities are power
companies, the s tate roads department. And existing
federal, state, and local laws already address the various
land and environmental issues that the proposed bill takes
into account. And then finally, LB 674 mandates procedures
that don't cu rrently exist. For exam ple, there's no
existina procedure for district courts to issue final orders

condemnation or for the Federal Surface Transportation
Board in al l c ases t o approve env ironmental impact
statements or to issue licenses for new rail lines. And
hat's the end of my comments. I'd be happy to take a ny

a uest i o n s .

SENATOR BOURNE: Thank you . Are there que stions for
Mr. Goble? Seeing none, thank you.

CHRIS GOBLE: Th a nk y ou .

SENATOR B OBRNE: Appreciate your testimony. Other
test fiers in opposition. Are there any neutral testif ers.
Scca or Cc..nealy has waived closing. That will conclude the
hea i n g o n ' B 674 . Sen at o r L and i s t o o pen o n LB 50 .
'Je'come. whenever y ou ' re r ea d y .

LB 50
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LAUREL MARSH: Hell o , my na m e is Laurel Marsh spelled
M-a-r-s-h and I'm here today on b ehalf of Senator David
Landis, principal introducer of LB 50 . LB 5 0 would add
sexual orientation to the list of protected categories in
the Nebraska Fair Housing Act. Currently, discrimination on
the basis of race, creed, religion, color, national origin,
sex, h a n d i c a p , f am i l i al s t a t us , o r a nce s t r y i s p r oh i b i t ed .
And LB 50 w ould p rotect Nebraskans from discrimination on
the basis of sexual orientation in the rental or sale of an
apartment or house. I have a statement that Dave has asked
me to read and as you listen, please hear th is i n Dav e's
vo ce ( l a ug h t e r ) . A l i t t l e ha r d ( l au gh ) . I do no t
understand how making it hard for someone to buy a home or
lease an ap artment is an ything other than a pocketbook
i ssue . Ge o g r a p h i c mo b i l i t y i s an A m e r i c a n t r ad i t i on . The
abil ty to pick up and move to better oneself is one of our
most prized notions. Many of our ancestors were tied to the
land. English serfs, German peasants, and southern slaves
had no ch oice in where they were going to live without
taking great personal risks. We are still moving to better
ourselves. We move so we can attend a specific school, so
w e can provide support for o r re ceive support fro m
relatives, or to take advantage of a new job. Sometimes we
move just because we want to, to what we believe is a ..icer
house or a better neighborhood. Or we move to smaller homes
when w e age a n d n o l o n g e r s e e ya r d wo r k a s a j oy . No w t h e
1 mitation for most people in deciding where t o mo v e or
where to live is a monetary one. Some people, however, face
a dd t i .ona l hu r d l es i n t h e s el ec t i o n o f hou s i n g b e c ause o f
sexual orientation. When we deny a person the op portunity
to live where they want to live we are denying them control
over t).eir own lives and are creating economic

sadvantages. As a w hole, society is skilled in sending,
"We don't want you he re" m essages. Discrimination is
some.

SENATOR BO('RNE: Hold on one second, Ms. Marsh, we ' ll wait a
second.

( Cell p h one r i ng i n g )

WALT RA DCL I FF E :
(inaud' b le ) ( l a u g h t e r )

( inaudi b l e ) sor r y . I ' l l go
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SENATOR BOURNE: I apo l og i ze f or t he i nt er r up t i o n . Pl ea se
c ont i n u e .

L AUREL MARSH: Discr imination i s sometimes e asier t o
recognize at a distance. We deplored the ina bility of
Catholics to r un for office in northern Ireland. We cried
foul when women were barred from high school or c ollegiate
sport s un t i l T i t l e I X f or ce d t he i ssu e . And we a l l kn ow
someone who has been passed over f or a job because of ag e
but w ho g ot to train the ne w supervisor. Allowing
prospective buyers or renters to be denied access to a home
or an ap artment that is freely offered to other buyers or
renters on the open market is discrimination. "We don' t
want y o he r e . " This type of invisible barrier affects some
c . zens d rectly and the state as a whole indirectly. When
bus nesses are looking to either locate to or expand within
Nebraska, housing availability is one of the factors
considered. This is an economic development issue and
Nebraska is on the losing end. In 2003 I introduced a study
resclution on this subject. We revie wed the sta tutory
language of laws in 11 states that prohibit discrimination
based on sexual orientation in housing, employment, or both.
We wanted to resolve any problems due to drafting that might
ex s in our bills and were pleasantly surprised at how well
our proposed Nebraska statutory language stood up. However,
th s conclusion only reinforces the fact that our laws n ow
a ' ' c w discri.mination in housing against some of our fellow
Nebraskans. Those who come after will provide information
that shows that t his p roblem i s real and does exist in
N ebrasl.a. They will also give data that s hows t hat th e
ma)ority of Ne braskans believe the di scrimination that
presents some Nebraskans from accessing housing shoul d no t
exist. I ask you to report LB 50 to the floor so it can be
co..s dered by the body as a whole and to end this form of
discrimination.

SENA OF', BOURNE: Thank you . Are there que stions for
»s. Marsh? Seeing none, thank y ou. And I liked the
es mo..y a lot better out of your mouth (laughter). Can I

have a showing of hands of those here to testify in support?
I see seven. Those in opposition? I se e se ven as wel l .
Ne '..ra l t e s t i f i er s? I see non e . Wou l d t he f i r s t su ppo r t e r ,
' . rs t p r op o n e n t come forward? Welcome.

PENNER: (Exhibit 9) Thank you. Good a fternoon,



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 50Committee o n Ju d i c i ar y
March 2 , 2 005
Page 34

Senator Bourne and committee. My name is Jill Fe nner,
J - i - ' - 1 F-e-n-n-e-r. I'm the director of the Fair Housing
Center of Nebraska and we provide fair housing enforcement
,er:ices throughout the state. We are a program of Family
Housing Advisory Services which is based in Omaha. Fami ly
Housing is a not-for-profit company which oversees what we
do. O ur organization was chartered in 1 968 . The Fair
Housing Center has operated since 1994 so we' ve been around
'or just about 11 years. Family H ousing is th e on ly
qualified fair ho using organization. That's a formal term
of HUD tha is recognized by the United States Department of
Hou . ng and Urban Development in N ebraska or in Io wa.
Q ual fied fair housing organizations such as ours a re
no..orofit companies that assist with the enforcement of fair
hous ng 'aws through our counseling, education, outreach,
complain t i n t a ke , t e st i ng , and t he i nve st i g at i on of f a i r
housing complaints. And I'm here today in r esponse to a
request fr o m Se nator Landis to testify regarding our
exper i e nc e r e g a r d i n g t he l ev el o f hou s i n g di s cr i mi n at i on
based on se xual o rientat.ion that we hav e se en. The
experience of the center does indicate that t here i s a
problem of discrimination in Nebraska that relates to sexual
orientat on. I have been working at the Fair Housing Center
for six y ears now a n d during t hat time we' ve received
contacts on a regular basis from persons asking us to please
look into specific problems of d iscrimination in h ousing
that. re' ate to sexual orientation. We do not keep formal
statistics of these contacts, however, because orientation
has not ever been a prot ected c lass i n the state of
Nebraska. So, therefore, it's outside of our purview. We
regularly receive one to two calls e very month on this
basis, approximately 12 to 20 a year at this time. These
contacts come primarily by telephone and they do come from
all areas of the state of Nebraska. We have a n 80 0 number
that we f reely publicize and we get calls from throughout
the state. We ' re just as likely to receive a call fr om
central or we stern Nebraska as we are fr om t he major
metropol tan areas such as Lincoln or Omaha. As an example,
our most recent call that came in just quite recently came
from a sm all community in the Panhandle area of our state.
The center receives these calls consistently over the l a st
six years that I can document even though we indicate in our
ed cation and o utreach through our general workshops and
ther ac"iv ties that orientation is not a p rotected c lass

Nebraska. Because orientation is not protected, we car.
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only tell t.he people that call us that while they might have
experienced housing discrimination that it is not unlawful
as a form of discrimination in this state. Now there are
forms of d' scrimination that are considered lawful and can
be used to predi.ct if a home seeker is a good risk on terms
of a la ndlord, in te rms of a lender, those k inds of
situations. And some of these would i nclude w h at's t hat
person's work history look like? What's their credit rating
look like? Do they have bankruptcies on their records? Do
they have a criminal history that is con sidered? Those
things can b e used as predictors of whether or not this is
going to be a successful person in that apartment or ho me.
Sexual orientation, however, is not a predictor of success
or fai'ure as a home se eker. So to summ arize, ou
experience does s how that there is, indeed, discrimination
in housi..g based on sexual o rientation i n the state of
Nebraska and tha t it is not limited to the metropolitan
areas but can be found consistently throughout the s m all
c ommuni t i e s i n o ur s t a t e a s we l l .

SENATOR BOURNE: Th ank y ou .
v s . F e n c e r ? Sen at o r Pe d e r s e n .

SENATOR D w. PE D ERSEN: Thank yo u , Se na t or Bo ur n e .
Ns. Fenner, you s aid t here's a couple o f calls a month
r egula r l y . . .

J IL L F E NNER: Yes , s i r .

SENATOR Dw. PEDERSEN: . ..on this issue. What other i ssues
d o you ge t ca l l s on ?

JILL FENNER: We get calls on...in terms of fair housing
complaints we get calls related to, can p eople say n o
chi' dren? Th at's a significant amount of calls. We have a
significant caseload that relates to disability, to race, to
nat onal origin such as Hispanic. Those ar e t he primary
areas. Occa sionally, religion. We get calls related to
rel'gion as well.

SENA OR Dw. P E DERSEN: Th ank y ou .

SENATOR BOURNE: Further questions? Ns. Fenner, do you see
the nci dents o f...are the calls increasing, decreasing,
rema n ng the same for this?

Are there questions for
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JILL PENNER: They seem to be pretty consistent and, again,
we actua l l y i n our edu c a t i o n d o t e l l p eop l e , t hi s s an
example of d iscrimination that while it may occur, zs not
unlawful. We' ve included that because we always were asked
and so we started just including it as a matter of course in
our education. We haven't seen any drop. We haven't seen
any particular rise. But it is consistent and has been ever
since I started at the center.

SENATOR BOURNE: Thank you. Fur ther questions? Seeing
n one, t h a n k y o u.

J ILL FENNER: Tha n k y ou .

SENATOR BOURNE: Next testifier in support.

HERBERT FRIEDMAN: Good afternoon, Senator Bourne. My name
is Herbert Friedman, H-e-r-b-e-r-t F-r-i-e-d-m-a-n. I
appear here on be half of the Antidefamation League. The
league is probably one of the oldest civil rights groups in
the country, going back to 1913. We are here in favor of
this bill. It is the policy of the ADL to su pport the
expansion of...how should I put this...the expansion against
policy of di scrimination in this state. And we think that
the way the current state of the law is that there is a gap
in this problem. Fo r all practical purposes and to cut to
the chase, if we don't pass this particular bill there is
st.ill perhaps a si g n at the borders of this state that
basically says, gays are not welcome. And we think that
that is contrary to the message of the state of Nebraska,
the goals of the state of Nebraska of having open employment
and a good life for all of its ci tizens. And that' s
basically what our position is. I'd be happy to answer any
q uest i o n s .

SENATOR BOURNE: Thank you. Que stions for M r . Friedman?
See ..g none , t ha n k yo u .

HERBERT FP.IEDMAN: Tha n k y ou .

SENATOR BOURNE: Appreciate your testimony. Next testifier
n suppo r t ?

BUTZ: ( Exh i bi t 10 ) Goo d a f t e r noo n , Sen at o r Bour n e ,
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members of the committee. My name is Tim Butz. Tim, common
spelling, Butz, B-u-t-z, executive director, ACLU Nebraska.
I ' ve got a wrrtten statement for the rec ord that ' s be' ng
passed out. Wanted to call your attention to the Nebraska
Constitution's Bill of Rights. And Article I, Section 25,
the people o f t he st ate o f Nebraska in 1920 placed this
language into their Constitution. " There sha l l be no
discrimination between he citizens of the United States in
respect to the acquisition, ownership, possession, enjoyment
o r de sce nt o f p r ope r t y . . . " Clear l y , t he r e ' s a
constitutional mandate to pass LB 50. It simply is going to
provide a me chanism by w hich people can c omplain of a
deprivation of rights that's already secured by t he st ate
Constitution. The phrase, no discrimination in the language
of Sect'on 25 means exactly what it says. I mean, Nebraska
Supreme Court dicta on this is clear. They apply a pl ain
language test to anything that's in the Constitution or in
statute. It doesn't say, no discrimination except for those
that are gay and lesbian and bisexual. There are going t o
be people coming in back of me who oppose this bill and are
going t o r r ,ake s t a t e ments a b ou t hi gh l y h e l d pe r s o na l be l i e f s
and so on. I want to reassure those people that by adding
sexual orientation into the language of the Fair Housing Act
they' re not going to be forced to take anybody into their
home that they don't want to. The Fair Housing Act applies
only to cases where the renter, the landlord rather, has
four or more units for rent. It exempts homeowners who rent
homes i n t he i r r oom (s i c ) i f t h ey d on ' t r e nt mo r e t h an f ou r .
There's no r eason for a nyone to fear that their personal
liberty is at stake here, their right to make choices about
their own h ome . I'm som ewhat confounded and I think
Mr. Friedman did a better job than I can on th is b ut I' m
just amazed at why we still have to be talking about hese
issues of equality in the year 2005. I would have hoped we
would have gone beyond that. I hope that I live to see the
day when thxs state admits that the Nebraska s tate mo tto,
Equality Before the Law, doesn't have a little footnote that
says, except unless you' re gay. We have to amend this law.
We have to amend other laws to make sure that t his highly
t outed i d e a o f N e b r a sk a i s t he go o d l i f e comes a r e al i t y a nd
not just a hollow promise on the letterhead of the state.
If you have questions, you know, there's 12 other states
that have this kind of a law. You' re not being asked to do
anything that's new and radical. Montana state Legislature,
about three weeks ago their senate passed a bill and sent to
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the house a similar bill, actually a more comprehensive bill
because z t j.ncludes employment. Yo u' re not breaking new
around here. You' re simply being asked to put a me chanism
xn place to de fend rights that are already secured by the
Const i t ut i o n . Tha nk y ou .

SENATOR BOURNE: Tha n k yo u . Questions for Mr. Butz? Seeing
none, t ha n k y o u.

T IM BUTZ: Tha n k y o u , s i r .

SENATOR BOURNE: Next testifier in support?

WALT RADCLIFFE: Senator Bourne, members of the c ommittee,
my na m e i s Wa l t er Radc l i f f e , R- a - d - c - I - i - f - f - e . I ' m
appearing as a registered lobbyist on behalf of the Nebraska
Realtors Association in support of LB 50. I ap ologize for
my errant cell phone. I wish that was the worse thing
that's happened to me today but the realtors traditionally
have supported the concept of L B 50 . They believe in
nondisc r i m i n a t i o n . They ' r e i n t h e bus i ne ss of buy i ng ,
selling, a nd renting real estate and do so on a
nondisc r i m i n a t o r y b a s is a n d u n e q u i v o c a l l y sup p or t t he bi l l
and its intent. I'd be happy to answer any questions.

SENATOR BOURNE: Questions for Mr. Radcliffe? Seeing none,
t hank y o u .

WALT RADCLIFFE: Tha n k y ou .

SENATOR BOURNE: Next testifier in support.

MICHAEL GORDON: (Exh i b i t 11 ) My ce l l p hon e i s o f f
( laught e r ) . Goo d a f t e r n o o n , S e n a t o r s . I am Mi c ha e l G o r d o n ,
G-o-r-d-o-n. I 'm the exe cutive director of Citizens For
Equal Protection. CF EP is a nonprofit organization that
advocates eq uity for the gay , l esbian, bisexual and
transgender families of Nebraska. I'm here today to ask you
to advance LB 50 out of the Judiciary Committee. Last week
when I test>fied on LB 759, the employment bill, adding
sexual orientation to the protected classes o f Ne braska's
Fair Employment Practices laws I gave all of you packets
that also deal with fair housing laws. I also gave you all
some preliminary polling information from all 49 legislative
districts that deal with workplace nondiscrimination. Today
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I' ve included a letter from th e Bu reau of Sociological
Resear< n that explains the pro cess of data collections,
preliminary figures from research that deals with housing
nondiscr mination. As you can see, the results from the
eight legislative districts from the Judiciary Committee are
favorable to passing LB 50. Once again, I have found none
of the 4 9 districts have a rating below 50 percent. The
numbers from your districts are about the s ame as the
workplace numbers. These range from a low of 64 percent in
Senator Flood's district to a high in Sen ator Combs'
district of 80 .9 percent. Sorr y, Senator Foley, you lost
t hi s t i m e. The f i n al numbe r s f r om t h i s po l l wi l l be
available in late March. I will be able to give you a final
t a' l y a t t h at t i me . I t h i n k yo u wi l l f i n d t hat hou si n g
discrimination exists and t here i s a definite problem.
Please consider the passage of LB 50. I would also like to
address very quickly some other polling figures that we have
collected. In the study we also inquired of all d istricts
h ow t h e c i t i ze ns f ee l a bou t any same - s e x r el a t i o ns h ip
p rotections. Not one dis trict has a rat ing of ove r
50 percent. This is something our opposition always talks
about. i,'e claim we are working towards same-sex marriage by
inc' uding laws that protect gay, l esbian, bisexual, and
transgender citizens in workplace and housing. Now I'm not
the sharpest knife in the drawer but I don't spend all my
t i , ,e wo r k i ng o n t h i ng s l i ke emp t y i ng t h e o cea n w i t h a
teacup. I'm not going to spend a lot of time on br inging
same-sex marri.age to Nebraska until all of you have great,
great, great grandchildren and, hopefully, I'm retired. So
we all understand that Nebraska is a conservative state and

t w i l l be a ve r y l ong t i m e, i f ev er , t ha t a ny r e cog ni t i on
of same-sex relationships will be a reality in Nebraska.
But we also know that Nebraskans are fair-minded people and
thi s po l l i nd i ca t es t ha t th e r e w ou l d be no p r o b l e m p a s s i n g
fair housing, employment laws. Thank you. Any questions?

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Gordon? Seeing no ne, t hank you. Nex t testifier in
s uppor t .

RYAN FETTE: Go od afternoon, Senators. My name is Rya n
Fette, F-e-t-t-e. I a m representing myself this afternoon
and as a young, gay man living in this state the fact that I
am not protected from d iscrimination in em ployment and
housing makes me se riously consider remaining here. My
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fam ly nas been in Nebraska for five generations but without
those types of protections. Luck ily, I have not been a
r c t i m c f d i sc r i m in a t i on m y s e l f . Ho wev e r , I have wa t c he d
o he young, gay, lesbian, and bisexual people be fired from
jobs, be denied housing, and I have to wonder, why would I
want to stay here? I listen to my straight friends who find
out that such discrimination is lawful and they' re outraged
and I th ink that the best service to do for the people of
Nebraska is to advance this bill out of committee so that we
c an contact our representatives and have this voted on an d
h opefu l l y p a s s ed . Th a n k y o u .

SENATOR BOURNE: Thank yo u . Are the r e qu estions for
Mr. Fette? S ee ing none, thank you. Next testifier in
s uppor t .

STEPHEN GRIFFITH: Senator Bourne, members of the committee,
my name i s S t e p hen Gr i f f i t h , S- t - e - p - h - e - n G - r - i - f - f - i - t - h .
I 'm a minister at St . Paul United Methodist Church in
L'ncoln. I'm here to testify in support of LB 50. As you
might i m a g i ne , I ' m go i n g t o ad dr e ss my r ema r k s p r i ma r i l y
from a moral an d et hical mindset. The United Methodist
Church teaches that all persons are equally valuable in the
sight of God. Therefore, certain basic human rights are due
to all persons. The standard list of these rights repeated
f requent l y i n ou r so c i a l t e ac h i n g a n d s h a r e d b y o t h e r f a i t h
g roups i nc l ud es f ood , c l o t h i ng , sh e l t er , ed uca t i o n ,
healthcare, employment, and others. Ther efore, as a
Christian and as a minister not to mention a citizen of this
state, I'm obligated to work for a society where each person
has equal access to housing and other basic needs. Further,
our teaching specifically commits us to support these rights
for homosexual persons. We s ee this as a clear issue of
simple justice. Therefore, I feel compelled by my own faith
and by my ordination to support this bill. I recognize that
as a society we' ve not yet come to unanimous religious or
moral agreement but for m e and for many Christians equal
justice and respect for the rights o f all citizens are
themselves moral values. To deny rights to some that most
of us take for granted simply because of sexual orientation
v io l a t e s t he f un da menta l va l ue s o f our soc i e t y . I hav e
heard the argument that because only a relatively few people
in our society are gay or lesbian there's no need for such a
bill. Yo u' ve heard testimony to the contrary but fo r a
moment let's suppose for the sake of argument that only one
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person a year is discriminated against because of his or her
sexual orientation. It mi ght seem inconsequential but if
that one were your daughter or son or grandchild or brother
or sister or you r best fri end, wouldn't that be one too
many? This discussion is not about abstract categories.
We' re speaking about our ow n families, friends, and
neighbors. A few days ago I heard Senator Landis read from
the words of Dr. Albert Schweitzer. I don't have the exact
text but. the essence of his words, as I recall t hem, were
that no one is free u nless all ar e free. No one is
respected unless all are respected. Of course, I ca n' t
presume to g uess what Dr. Schweitzer's opinion might have
been on this particular question but his eloquent, ethical
principal inspires me to speak out and to keep working to
extend an inherent respect and dignity to every person. I
t hank Sen a t o r L and i s f or i nt r odu c i n g t h i s b i l l an d I ur ge
you to send it to the floor and work for its passage. Thank
you.

SENATOR BOURNE: Thank you. Are there questions for Pa stor
Griffith? Seei n g none , th ank you. Next t estifier in
s uppor t .

VERNON W I LLIAMS: (Exhibits 13, 14) Go od afte rnoon,
Senators. I 'm V ernon Williams, W-i-I-I-i-a-m-s. I have a
couple of. handouts for you. I'm a retired psychologist and

member of Pa rents, Friends, Families of Lesbians and
Says-Cornhusker here in Lincoln. And I think it was largely
b ecause I , .'n my presentation to the c hapter last m onth,
t ha t ' was asked t o come and testify this afternoon. I
presented to the chapter here in Lincoln an article based on
what's called conversion therapy or reparative therapy which
i s aimed at changing the sexual orientation o f people wh o
are gay, lesbi.an, bisexual, or transgender. It may seem as
if that has very little to do with this bill that yo u' re
considering this a fternoon but opponents of this and other
b i l l s l i ke i t be f o r e t h i s bod y h a v e t es t i f i ed t ha t sexu al
orientation other than a straight heterosexual orientation
is a sin to be excised and I simply wanted to present to you
t hi s a f t er n o o n s ome p r o f e s s i o n a l op i ni on t o t he con t r a r y .
As one of the handouts I ga v e y ou says, the American
Psychiatric Association in 19 7 3 sa id tha t ho mosexuality
per se is not a ps ychiatric disorder. Until that time i­

conversion or re parative therapy itself and some of the
h ad be e n so co ns i de r e d . The s econ d han d o u t co nce r n s
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harms that people have documented who have been participants
in that therapy. Because of the narr ow focus of most
r eparative therapy it re sults many tim es in sever e
difficulties for t he people t hat pa rticipate in it so I
simply wanted to br ing t hat t o yo u r at tention as you
conside r vo t i ng t h i s b i l l ou t t o t he f l oor o f t h e
L egi s l a t u r e .

SENATOR BOURNE:
Dr. Williams?

Thank you. Are there questions for

V ERNON WILLIAMS: Y e s .

SENATOR BOURNE: Seeing none, thank you. Next testifier in
s uppor t .

JEAN DURGIN-CLINCHARD: Good aft ernoon, members of the
commit t ee . I ' m Jea n I l ene Dur g i n - Cl i n ch a r d . Dur g i n ,
D-u-r - g - i - n - C - I - i - n - c - h - a - r - d . I ' m a l o ngt i m e member o f t he
same group that D r. Williams is a member of, Pa rents,
Families, and Friends of Lesbians and Gays. I was the first
president. In fact, I came up with the Cornhusker because I
thought thi s w as a good st ate an d we needed t o be
PFLA -Cornhusker. I'm not going to go on at length because
all of my :iotes have b een almost taken care of by the
pre:ious testimonies that you' ve heard. But there was one,
I t h i n k Br i a n t a l k ed abo u t h i s f r i en ds b ei n g s ur p r i s e d t o
learn that it's still possible to discriminate on the basis
of housing and employment in the state of Nebraska. I have
a Ph.D . n ad u l t ed uca t i on a nd I ' m ca l l ed up on t o do
c' assrocm presentations at both UNL, Doane College, and down
at Doane in Crete on the sub ject of het erosexism and
homophob a. When I conduct t hose w orkshops or th ose
classes, the s tudents are...and these are both traditional
age stude..ts as well as at Doane in Lincoln, older students
corn.ng back and g oing to college. And they are uniformly
surprised that there is the ability to be denied housing in
the sta e o f Nebraska simply because you' re gay or lesbian

bisexual. I' ve been in PFLAG and been a representative
the gay, lesbian community as a parent since 1981 so I' ve

been around awhile. I kno w that this exists but because
there is no data that can be collected...I mean, it can be
col' ected but you heard the first person testifying say that
hey actually use in education that, you know, this is not a

protected category. Ther efore, you know, don't bother us
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with it and yet they still get calls. So how man y ot her
calls would they get if you were a protected category. It
is a problem. So I urge...one of the things I wrote that I
could st i l l say (l aug h ) i s I u r g e t ha t you d o m ove t h i s ou t
o f commit t e e . Tha t f o r m e, a n d w he n yo u t a l k a bou t f a i r
housing, fair by de finition means that it's wrong to
d scriminate on the basis of who a person is. Certainly
t hei r beh a v i o r w h e n i t ' s i l l ega l , t ha t ' s , you kn ow , y e ah , I
don't want somebody breaking up my furniture or my house but
fair means that it's wrong to discriminate so I urge you t o
pass thzs ou t of committee and to the floor. If you have
any questions I' ll be happy to answer them.

SENATOR BOURNE: Th ank y o u .
Ms. Durg i n - C l i n c h a rd? Se ei ng
testifier in support. We ' ll
testimony. Would t h e
opposi t i on . . . ac t u a l l y , wo u l d a l l
and s i g n i n ?

AL RI S KOWSKI : I ' m Al Ri s k ow s k i . I t ' s R- i - s - k - o - w- s - k - i
with Nebraska Family Council. I appreciate having the
opportunity as a Nebraska citizen to be heard. It's a great
privilege here. Sexual orientation defined in LB 50 is a
state of being heterosexual, homosexual, or bisexual, having
a history of such orientation or being identified with such
an orientation. Firs t, I believe there is not sufficient
warrant for this special protection. Homosexual right
groups have ye t to sh o w that there i s som e sort of
widespread discrimination, that it does exist. There are
I . 6 m l l . on pe p i e i n t h e s t a t e o f Neb r as k a and 12 t o
24 cases hardly would warrant that. We just concluded Black
Hrstory month. In the sxxtzes when the U .S. Supreme Court
created the pr otected c lass status it was to help a truly
depr red gro p. Obvi ous help was nee ded by the black
community to at. tain housing in other than certain sec ions
of town. I don't see that happening or the situation here.
As an example, I had a son and a friend who were looking for
ar. apartment together, looked at numerous apartments. And
on no occasion were they ever questioned about their sexual
orzentat on a s to why they were looking for an apar ment
ogether. No one even knew what their situation was and no

one seemed to care. In contact wit.h the Nebraska Realtors
Associa. on they said they provide equal service reports.
They do wa nt everyone to get the same standard of service.

Are there questions fo r
none, t h ank y ou . Nex t
move t o t h e opp os i t i on

first testifier in
the opponents come forward
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Actually, I think the Realtors Association being here on
behalf of the bill bodes our testimony and that they are
saying there really isn't a problem out t here. We want
everyone to get adequate housing and we' re in favor of that
which we are as well. Second, this type o f spe c=al
protection is fundamentally inconsistent with other types of
antidiscr mrnation leg islation. Historically, special
rrghts were provided to groups based o n morally neutral
grounds. And I want to take just a moment to give a better
understanding of why we come here more often. I' ve been a
pastor for a number of years and had permission to give just
the barest o f a counseling situation. But I had a couple
come who for the t hird time the ma n h a d been in an
adulterous affair, trying to salvage their marriage. In
quest i o n i n g w i t h h i m , i t was a s k e d o f h i m h o w m an y a f f a i r s
h ave y ou had ? Have yo u h a d t h r e e ? He sai d , no , I ' ve ha d
more. We said, well, on the outside is it ten? He said,
no, it's more t han t h at. We s tretched our minds and we
said, you' ve had 50 different partners? No, it's more than
that. A hun dred? He said , well, I'm not sure. When I
started getting by with it, I just took my liberty and knew
I could get away w ith i t a n d pr obably it's closer to
200 different partners that. I have had while being married
t o m y w i f e b ut I ' m b i se x ua l so i t ' s ok a y . I t ' s n ot okay t o
be bisexual and that's why we see this as a moral issue.
These things are shocking, not only that this man had almost
200 different partners but the willingness of that many
other men to be in association with him here in Nebraska to
me was even shocking. So this type of legislation blurs the
dis .r ction between acceptable, moral, and ethical sexual
behavror and a deprived class for true individuals. I
bel' eve this legislation is bad policy for Nebraska.

SENATOR BOURNE: Thank you. Are there questions for Pastor
Riskowski? Seeing none, thank you.

A' RISKOWSKI: Thank you.

SENATOR BOURNE: Next testifier in opposition.

HENLEY BAPBER: My name is Wendy Barber, B-a-r-b-e-r. I am a
real estate agent here in town with Home Real Estate. I ' ve
been a rea l es tate agent for about seven-and-a-half years
now and I'm really here to kind of witness my observation as
a real estate agent, this area o f discrimination which
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have really not witnessed discrimination in this business.
I think on e of the thi ngs we attribute it to is we nave
excellent training that goes on. In order t o get your
license to s ell, to work with buyers in this town you are
really required to go through ethics training that is not
just to g et the license but an ongoing process every other
year in your training. We also get a wonderful, you might
say, teaching through our brokerages, through our brokers at
sales meetings and it's an ongoing process of encourag ng us
to be s ure t o n o t discriminate on any issues. And I can
only say through my o w n experience I haven't seen
d isc r i m i n a t i o n . I ' v e wor ked wi t h m a n y b u y e r s a n d se l l er s
over the past years but I al so work with fe llow agents
through all the different companies and this isn't some hing
t ha t a ny o f us t a ke l i gh t l y . I n f a ct , I t h i nk wh e n y o u
first become a real estate agent, after you go through your
initial training there's almost a healthy fear that you come
out wi t h t ha t t h i s i s so m e t h i n g y o u h a v e t o g uar d . Th i s i s
something yo u h av e t o be ve ry ca r e f u l o f . And so I ' m r eal l y
just here to tell yo u as a witness I am not see ing
discrim. nation in that area at all. And we guard every one
of our clients with the same attitude of equal treatmen for
al' peop'e and just wanted to be able to share that.

SENATOR BOURNE: Th ank y o u .
Ms. Barber? Senator Aguilar.

SENATOR. AGUILAR: Thank yo u. Earlier reports you heard
someone testify that t heir o ffice received as many as
possib ' y 2 0 r ep o r t s a ye ar . . .

WENDY BARBER: Yes .

SENATOR AGUILAR: of c omplaints. However, you state that
y ou ar e n o t aw a r e o f any . . .

Are there questions for

WENDY BARBER: I am not .

SENATOR AGUILAR: Wo uld you contend becau e of tha t other
report that they do exist?

WENDY BARBER: We ll, I'm not.

SENATOR AGUILAR: Or beca use you haven't heard of any of
them, they don't exist?
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WENDY BARBER: I wouldn't say that, you know, I certainly
don' t h a r e t he f a ct s o f wh at she ' s sha r i ng an d i f my
understanding was correct this was from several different
areas. I'm only sharing what I know as an agent, my
experience here i n Lincoln and it' s, you know, again, if
there's been any issues I'm not aware of them.

SENATOR AGUILAR: Would you contend that if the numbers are
low enough, then it really doesn't matter?

WENDY BARBER: I don't know that I'd contend that it doesn' t
matte r bu t i t ' s how we dea l wi t h i t , t o me t ha t wo u l d
matter. If it's an individual realtor that is stepping out
of line w ith th e et hics we' ve been t rained in we have
c ertain procedures to deal with those issues. If this w a s
happen ng on an y scale that we needed legislation on, I
think I would be in support of that but I guess not seeing
anything or hearing anything, even if there were one or two
s i t u a t i o ns I wo ul d t h i nk we nee d t o dea l wi t h t he
individuals because it w ould show m e that t hey' re not
walk in g n t h e e t h i c s o f wh a t t he y ' v e b e e n t r a i n e d i n i n ou r
busi.ness and that can happen in any area. A nd that w ould
j us t b e my o p i n i o n .

SENATOR AGUILAR: And it does in other areas as well.

WENDY BARBER: Yes , y es .

SENATOR AGUILAR: I'm sure...thank you.

SENATOR BOURNE: Tha nk you. Further questions? Are most
rental s tuations handled by an agent?

WENDY BAPBER: They aren't by me (laugh). There ar e ...no,
t hey a ct u al l y . . .m o s t r en t a l s i t ua t i on s a r e ha nd l e d by
m anagement services to rental...you know, depending on, o f
c ourse , w ha t t h e y ' r e l o ok i n g f or i f i t ' s apa r t m en t o r y o u ' r e
l ook.n g f o r a hou se . Bu t a s age n t s , w e c a n h e l p cl i e nt e l e
t hat m i g h t be t em p or a ri l y l ook i ng f o r r en t a l s . We cer t a i n l y
can get out there and try and make connections but we don' t
real' y get involved...it's not the involvement that you have
in selling a home . Let ' s just put it that way. You' re
almost d o i n g t he sa me t h i n g t h e y w o u l d d o w h e n t h e y pu l l up
the newspaper and they go, you know, just check out places.
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You just drive them around, help them t o find th e pla ce
they' re looking for. You don ' t really get involved in
a nyt.hi.ng c o n t r a c t ua l l y .

SENATOR. BOURNE: Thank you. Fur ther questions? Seeing
n one, t h a n k y o u .

WENDY BARBER: T ha n k y o u .

SENATOR BOURNE: Next testifier in opposition.

R ICHARD CLEMENTS: (Ex hi b i t 15 ) M y n a me i s Ri ch a r d C le ment s .
I ' m an attorney at Elmwood, Neb raska, spelled
C-1-e-m-e-n-t-s. I'm also a licensed real e state b roker,
have been so for about 30 years, also a registered appraiser
in Nebraska and also a banker. All of my activities in my
small town seem to...would be potentially affected by t h is
bill. I wan ted to direct your attention today though to a
couple o f con s t i t u t i on a l p r ov i s i o n s a n d I p r ov i d e d t ho s e i n
the handout. First of all, it's Article I of the United
States Constitution that says, "Congress s hall make no la w
respecting an e stablishment of a religion, or prohibiting
the free exercise thereof." Second, the second...that one
you' re familiar with. Seco nd o ne you may not be. The
Preamble of the Nebraska Constitution states as follows,
"We, t he peop l e , g r at e f u l t o Al m ig h t y Go d f o r our f r eed o m ,
do ord a i n a n d e s t a b l i sh t he f o l l ow i n g d e c l a ra t i on o f r i g ht s
and frame of government, as the Constitution of the state of
Nebraska." Sect ion 4 o f that Bill of Rights for Nebra: ka
says, "All persons have a natural and indefeasible right to
worship Almighty God according to the dictates of their own
conscience. No person shall be compelled to s upport any
place of w orship,...nor shall any i nterferencewit h t he
rights of conscience be permitted... Religion, morality,
and knowledge, however, being essential to good government,
it shal' be the duty of the Legislature to pa s s suitable
laws o protect every r eligious denomination in th e
peaceable enjoyment of its own mode of public worship. . . " I
guess my comment today is that LB 50 would violate both of
those constitutions, both the Nebraska and the federal one
b y a t t e mp t i n g t o p r oh i b i t t he f r e e exe r c i se o f r el i g i o us
expression and I bel ieve it interferes with the rights of
conscience that the Nebraska Constitution mentions as well
when it would come into play for homeowners for landlords.
I think this body needs to seriously consider the need f o r



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 50Committe e o n Jud i c i a r y
March 2 , 200 5
Page 48

the Nebraska Constitution to b e amended before this bill
would be lawful. The N ebraska Constitution mentions the
word morality being essential to good government and tha t
word morality is referring to moral absolutes and boundaries
t ha t do n ot cha n g e o v e r t i m e. Th e be h a v i o r t h i s b i l l seek s
t o p r o t e c t f a l l s ou t s i de t h ose bo u n d a r i e s , i n my op i ni on .
Just for example, a loving parent tells a child not to play
in the street in order to keep him from ha rm . Set .ting
h ea' t h y boundaries is an act of compassion, not injustice.
L ke good parents, good g overnment does no t st rive t o
protect all behavior of its citizens but should strive to
protect them from behavior which has been proven to lead to
increased healt.h risks. I g uess my comments are that the
bill is really an attempt to silence a part of the citizens
of this state and th erefore is a bad idea. Are there
questions?

SENATOR BOURNE: Thank you. Are there questions? Senat or
Agui l ar .

S ENATOR AGUI L A R : Yeah, do you believe that each
individual's morals may be a little different according to
that person's personality or do you think everyone's morals
should r e f l e ct wh a t yo u t hi nk ?

RICHARD CLEYENTS: I think mo rals, i f you loo k at the
traditional definition of th em, ar e abs olutes, absolute
s tandards, standards that have been s et, a gain, for th e
p rotec t i o r . o f pe op l e ' s hea l t h as op p o s ed , a s a p un i s h ment .
So I...and that is the question of this ce ntury whether
moral i t y w i l l be d ef i n ed by eac h i nd i v i d u al pe r so n o "
whether there are absolute truths that need to be, I guess,
recogn zed. So, I guess, if you think that each person can
state the' r own moral standards then how ca n y ou have a
speed s.gn o n Interstate 80? One individuals thinks that
boy, I don't think speeding should be immoral or wrong. So
I t h ' nk you start to slide down the slope of having...very
diff'cul to have a soci.ety that is functioning w ithout a
set of c ommon rules or standards that are outside of the
ind ridual's preference, let's say, for morality.

SENATOR AGUILAR: So , for instance,
say a homosexual, for instance, can
t o c hur ch ev e r y Su n da y a n d be l i ev e
by any other standards, means. But

a person...let's just
have one p a r t ne r , c an go
i n God, l e a d a g o o d l i f e
in yo ur eye s h e wou l d
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still be an immoral person.

RICHARD CLEMENTS: Actually, in my eyes in my study, the
oerson . . .

SENATOR AGUILAR: Ye s or no ?

R ICHARD CLEMENTS: . . . beg yo u r p ar d o n ?

SENATOR AGUILAR: Ye s o r no ?

RICHARD CLEMENTS: Yes or no. I don' t...you didn't mention
what their behavior was but based on their behavior, I would
say yes, that that would be an immoral act. Th e person
themselves has, deserves great respect. The p er s on
themselves deserves compassion. Their behavior, though,
d oes not deserve the protecti.on that this bill attempts to
p ro i i de .

SENATOP. AGUILAR: T han k y ou .

SENATOR BOURNE: Thank yo u. Further q uestions? You
mentioned, Mr. Clements, that it 's about resp ect and
that...isn't that what the bill does? I mean, I don't see
'his as sanctioning anything. It simply says that everybody
s entitled to housing.

HARD CLEMENTS: Yeah , it goes beyond th e issue of
respect. It goes then to basically eliminating the other
viewpcin that the landowner should have some control over
his own p roperty. The word control I noticed was used by
one proponent. I think it was Senator Landis' opening and
the word control r eally is at issue her e. Does the
Legislature control what persons can do with their property
and, as a res ult, control their ability to us e their
conscience or their religious beliefs or do private citizens
control their property? And those two are at odds.

SENATOR BOURNE: Say the bill instead o f, say, se xual
orientation was already in there but religion wasn' t. If
the b'll was adding religion to the list of areas wh. re a
land' ord could not discriminate. Would you be opposed to
adding t ha t ?

RICHARD CLEMENTS: P robably not.
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SENATOR BOURNE: Thank you. Further questions? Seeing
none, thank you. Next testifier in opposition.

ROBERT KLOTZ: ( Exh i b i t 16 ) Rob e r t Kl o t z , K- l - o - t - z , f r om
Lincoln, Nebraska. LB 50 desires to add sexual orientation
to the s egregated list of pr otected individuals which
includes religion. Tnis creates a paradox. Rel igion is
d scriminatory and segregates. For example, more than on e
religion discriminates against drunkenness, murder,
homosexuality, or the stripper from the bar who would enter
their p:ace of worship with only the stripper's work costume
f u l l y on d i sp l ay . No w, t he f o l l ow i n g a r e s o me t h i n g s y o u
might w an t t o co ns i d e r . Re l i g i on i s p r o t e ct e d b y t h e Uni t ed
States Constitution and is itself violated by state law that
makes sexual orientation a right equal to the constitutional
rights of religion, forcing the religious to alter their
personal religious practice which v iolates separation of
church and state. N um ber two, a con scientious religious
person who owned four or more rental complexes may rather
forego any income from any group known to be a ho mosexual
group especially if they lived in that complex and did not
want their children exposed to th is kind of behavior.
Number three, no one has the right to be offended or not to
be wanted if someone else does not care for their lifes yle.
N e do it all the time an d with t h e bl essings o f this
Unicameral. Just lo ok at the rejected lifestyles you put
into the prison system. No one h a s t he ri ght to be a
negative influence to a community and then demand they be
accepted or pr otected. Numb e r fo ur , the depl orable
homosexual act of sodomy was a crime in 1950. Today the
majority of Nebraskans are oppo sed to norma lizing
homosexuality. The people o f Ne braska had t o pass a
constitutional amendment by referendum that re jected t he
acceptan e of this li festyle of sexual perversion when it
came to marriage. And the majority of Nebraskans have not
"hanged their minds. They don't want a law that erodes the
f orce o f t h e w l l o f t he p eop l e . Num be r f i v e , t ho se o f y ou

the Un i c a meral wh o w o u ld b e l i ev e dev i a n t beh a v i o r sho u l d
ce mainstreamed need to be honest brokers and put your cards
on the table. Let there be public dialogue and convince the
p ubl i c o f t he wor t h o f dev i a n t be h a v i o r . Le t t h e mat t er be
looked 'nto thoroughly, honestly, and completely. Vote no.

SENATOR BOURNE: Quest i ons fo r Mr . Kl ot z? Sena t o r Agu i l a r .
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SENATOR AGUILAR: Yes , Mr. Klotz. You talked a lot about
religion. Would you then agree that there are a myriad of
di f f e re n t r e l i g i on s i n t hi s wor l d ?

ROBERT KLOTZ: T r u e .

S ENATOR AGUILAR: So me o f wh i c h don ' t ev en be l i ev e i n Go d ?

ROBFRT KLOTZ: I'd say most don' t.

SENATOR AGUILAR : We l l , i n t ha t ca se w h y w o u l d y o u t h i nk
it's okay to have strict standards for religion that differ
but not n a situation of sexuality?

POBERT KLOTZ: I don 't quite follow the question what you
mean. Strict standards for religion.

SENATOR AGUILAR: Well, you contend it's okay to have a lot
c f d f ferent religions but i n an ar ea as narrow as
sexuality, you think there's only one direction to go.

ROBERT KLOTZ: You' ve got to remember that religion is the
god athe of pro tected groups, a constitution. Like it or
not it s because the people who wrote the Constitution left
it out originally but the people wanted it in the r e and
wou' dn't p as s the Constitution unl ess r eligion was
protected. So religion is protected whether you like it or
no an d that is our ancestry and our history to start with.
Now religion can be...some are for ho mosexuals, Christian
rcl gio..s. You had a pastor here who spoke on that. You
hare those who are against it. What I'm saying is th is.
Y cu cannot now turn th e ta ble a gainst religion. If a
r e ' g i o n sa ys , t hey do n ' t be l i eve i n ho mosexua l i t y ev en i f
a'I the o ther r eligions did. Con stitutionally, they are
protected. You can not trample th eir right and the ir
protect.ion since t hey are...have been grandfathered in for
what , 20 0- s ome y e a r s .

SENATOR AGUILAR: You think our forefathers were ri ght by
including religion in there as one of those rights?

ROBER'I' KLOTZ: Ab so l u t e l y .

SFNATOR AGUILAR : Th ank y ou .
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SENATOR BOURNE: Further questions for Mr. Klotz? Tha nk
you. No, seeing none, thank y ou. Next tes tifier in
o ppos l t l on .

DON KOHLS: My name is Don Kohls, K-o-h-1-s. After reading
t his bill over several times, I have some questions that I
ask t.h s committee to c onsider when voting on it. Since
there are three defined sexual orientations in this bill, I
pose this hypothetical question regarding heterosexuality.
I have two sons and a daughter whom I love more than I can
describe and express here. Should any one of them come to
me t.o rent one of my houses along with their
g i r l f r i end / b o y f r i e n d and I r e f u s e d o n t he g r o u nd s o f sex u a l
i mpropr i e t y cou l d t h ey n ow br i n g l i t i ga t i on ag a i n st me ?
Another situation where I rented in good faith only to have
a man or woman turn it into a house of prostitution. Will I
be violating the law if they were asked to leave o n the
grounds of sexual misconduct? In addressing the homosexual
and bisexual orientations I am left with great concerns as
well. The reasons? According to the United States Center
for Disease Control and Prevention or the CD C homosexual
men, in p articular, are responsible for 44 percent of all
men of a' 1 new cases, AIDS cases, and in a nother separate
report the CDC a lso n oted that the rate of infection for
h omosexual men continues to climb with the number of ne w
cases up nearly 11 percent over a four-year period ending in
2003. This can be verified at www.cdc.gov. With statistics
like these, from those who make these studies valid, why
should I want to lend or play a part in contributing to such
d est r u c t i v e b e h a v io r ? I t has bee n a r g u e d t hat i t i s no
one's business when it co mes t o wh a t goes on in one' s
bedroom but I beg to differ when it's on one's own property
and that sexual misconduct causes these kinds of harms and
problems. We hum ans are sa ddled with o ver tw o dozen
sexually transmitted diseases and, a ccording to the CDC
wh ch te' ls me that we have made some very serious design
vlo' atlons along the way. Because these are moral issues I
have grave concerns that this b ill infringes on our
rel gious liberties. It seems to me that should this bill
become law the state o f Ne braska would b e telling i ts
itlzens what is mo rally acceptable irregardless of our

b eliefs. It is for this reason I ask that t his bill no t
oass from tnls committee. Thank you.
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SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Kohls? Senator Aguilar.

SENATOR AGUILAR: Yeah. Are het erosexual people ever
responsible for transmitting sexual diseases?

DON KOHLS: Absolutely, absolutely.

SENATOR AGUILAR: Okay. Thank you.

SENATOR BOURNE: Further questions? Seeing none, thank you.
Next testifier in opposition?

CHESTER THOMAS: (Exhibits 17, 18) My na m e is Chester
Thomas, - h-o-m-a - s . Thank you for the opportunity, Senator
Bourne and S enators. I am coming not from a particular
position other than that I'm convinced that homosexuali.ty is
an extremely destructive lifestyle. And it's my contention
that. when we as a society, and particularly we as sinners,
wil l t end t o no r m a li ze ho m o sexua l i t y t h r ou gh l eg i s l at i o n
that we' re doing far more damage to the homosexual, to our
youth and our c u lture than g ood . I have the utmost
confidence that you se nators are concerned with doing the
r i gh t t h i ng f o r a l l o f ou r c i t i zen s . I am a l so conv i nc e d
that you are concerned with the homosexual himself. The
testimony that Mr. Kohls gave, talking about 44 percent of
the AIDS cases b eing h omosexual men is, I think, rather
t e l l i n g . Ther e i s t e st i m o n y g i v e n b y D r . Je f f r ey Sa t i nov e r
in h i s bo ok f r om w hom I ' v e t a ke n m uch o f t h e i n f o r ma t . io n
that would indicate that 30 percent of all homosexual men in
their twenties will either be dead or H IV-infected by the
time they a r e 30. That was written in 1996 so with the
progress that's been made by HIV and AIDS it is cer tainly
devastating. I'm pre senting credible testimony against
LB 50 . I t t e l l s why so m a n y f e el t h at homo s e x u a l i t y i s a
harmless acceptable lifestyle and then offers many reasons
why i t i s act u al l y da n g e r ou s a n d h i g h r i sk t o t he hom osexua l
and our c ulture and our you th. I take much of my
informat on from Dr. Satinover's book, Homosexualit and the
Pol'ties of Truth. As to credentials, he's a former fellow
in psych atry and child psychiatry at Yale U niversity and
past N ' l l i am Ja m e s l e ct u r er i n p syc h o l og y a n d r e l i g i o n a t
Harvard. He holds degrees from MIT, Harvard University, and
the University of Texas. On t hese va rious p ages he has
detailed the s eriousness of t he problems associated with
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homosexuality and he has also posited the only...and he has
talked about his ou trage a t ga y activism which actually
distorts the truth and ha rms not only soci ety but
homosexuals themselves and especially young people. He
posits...he also s ays t hat on pa ge 66 and 70 of the
handouts, that S atinover details the se riousness of the
problems associat.ed with homosexuality and then he po sits
that the only ethical approach to helping men and women who
consider themselves homosexual and e specially youngsters
still wrestling with their emerging sexual feelings must at
t he l e as t i nc l u d e a wi l l i ngn es s t o h e l p t he m c h ange no t on l y
the high-risk behaviors but the h omosexual orientation
itself. And I trust that hearing the facts and the truths
t hat y o u w i l l l e t LB 50 d i e her e . And I p r ay t ha t y ou wi l l
as a body and/or individually demonstrate a willingness to
actually help the homosexuals change not only the high-risk
behaviors but the homosexual orientation as well.

SENATOR BOURNE. Thank yo u. Are the r e qu estions for
Mr. T homas?

CHESTER THOMAS: Ye s .

SENATOR BOURNE: Senator Aguilar.

S ENATOR AGUILAR: Those are ver y impressive facts an d
sta istics. In your mind, do you think if we do not pass
t ni s b i l l , do yo u t hi n k t ho s e n u mbers o f y ou n g men d y i n g i s
g oing t o dec r e a s e ?

CHESTER THOMAS: Senator, I presented this stuff from very
credible sources to show where we are today. Okay? Gay
activism over the last 30 ye ars has politicized
homosexuality so that we have been a s cities, a s health
d epartments , h i nde r e d i n act u al l y ha nd l i ng HI V , AI D S i n t he
same way that communicable diseases have been handled
traditionally for a century. For example, in San Francisco
and other large m etropolitan cen ters the homosexual
activists have...

SENATOR AGUILAR: My question is very simple. If we do not
p ass t h s b i ' 1 , how i s any o f t ha t go i ng t o cha n g e ?

CHESTER THOMAS: Sena tor, I really don't k n ow. All I 'm
s ay n g i s t ha t . . .
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SENATOR AGUILAR: I don't either.

CHESTER T HOMAS: ...because of the politicizing of this we
have a real problem. It's epidemic. The problem really is
when here we are even, almost in a confrontational mode. We
shouidn't be. We ' re all men and women of goodwill and you
have been deceived...excuse me, I'm no t saying that
i ndi v i d u a l l y a nd cer t a i n l y not po i nt ed a t you b u t w e a s a
society have been d eceived. We have not gotten f air
coverage from the m edia over a 30-year period that would
g ive u s t he ab i l i t y t o hav e a d i a l og u e a b ou t r ea l l y wh a t i s
homosexuality and, a s a r esult, these facts have not been
brought before the public. There has not been a di alogue.
To get these facts, thank goodness for the Internet. One
c an go an d ge t i n f o r m a t i o n t h a t i s c r ed i b l e and wi l l sh ow
the plight that we are in as a society. And once again, my
f ee l i n g i s t ha t i f y ou t r u l y hav e com p a s s i o n f o r t he
homosexual then you w ould do everything that you possibly
could to bring them out of the homosexual lifestyle and the
sexual orientation rather than trying to no rmalize it
through telling the public and our youth that it's an ok ay
t h i ng . I t i sn ' t , Sena t or .

SENATOR BOURNE: Are there further questions for Mr. Thomas?
Seeing none, thank you. Appreciate your testimony. Other
t es t i . f ' e r s i n o pp o s i t i . on ? Di d yo u s i gn i n , s i r ? Than k y ou .

PETE SMAGACZ: Yes, I did, yes. My name is Pete S magacz,
S-m-a-g-a-c-z, and I ha d quite a bit of material preoared
but it's already been covered a lot of it, the Constitu=ion,
the United States Constitution guarantees the free exercise
o f r e l i g i on . I see any t hi ng t h at wou l d f o r ce m e i f I owne d
an apartment complex, if it would force me to ren t to a
homosexual and t hat goes against exercising my religion, I
see that as unconstitutional. I thi n k Se nator Aguilar's
quest on of Mr . Thomas, I would answer that that any...the
agenda of the homosexual activists is to legitimize and to
aff rm their behavior. And if you pass a law such as this
one, y o u a r e i nc r e ment a ll y . . . I ' m no t say i ng t h i s i s t he
end-all but you ar e incrementally affirming what they' re
doing . And t ha t be ha v i o r , t h at beha v i o r i s s i n f u l a nd
that's outlined by th is book here, the Bible, which calls
that behavior grievous, an abomination, vile, u nnatural,
f ' l t h y , and un l aw fu l . Th at ' s how Go d d e f i n e s i t . No w yo u
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could ask me, what do you think? And I' ll say what does God
say? It doesn't make any difference what I think. I'm a
human bej.ng; I make mistakes. G od doesn't make mistakes.
That book has n ever changed and never will change. It
d ef i nes t h a t be h a v i o r a n d f o r so meone t o sa y , we l l , t ha t ' s
the way I was born. I was born that way. I can say I was
born t o l oo k a t a beau t i f ul wo man an d t o l us t a f t e r t ha t
woman. I s i t r i g ht f or me t o do t h at ? No , i t ' s no t . I
need to control my thoughts, my behaviors, and it's the same
way with anybody else, any kind of sexuality...heterosexual,
h omosexual . Tha n k y o u .

SENATOR BOURNE: Th ank you .
Mr. Smagacz? Senator Aguilar.

Are there questions for

PETE SMAGACZ: Ye s .

S ENATOR AGUILAR : Doe s i t say i n t he Bi b l e somewhere t ha t
God hates homosexuals?

PETE SMAGACZ: It doesn't say God hates h o mosexuals. It
says God h ates sin and it clearly defines homosexuality as
sin. He hates that behavior. He hates the behavior if I
was an adulterer, He hates that behavior.

SENATOR AGUILAR: He also forgives, doesn't He?

PETE SMAGACZ: He certainly does, He's forgiven me plenty.

SENATOR AGUILAR: I 'm having a hard time understanding how
not passing this bill i s go ing t o change any body' s
lifestyle.

PETE SMAGACZ: You are affirming...

S ENATOR AGUILAR: Sp e a k i n g s p e c if i ca l l y , I ' m a h om osexua l .

PETE SMAGACZ: You ar e . . .

SENATOR AGUILAR: Do you think...are you saying and trying
to convince us that if we do not pass this bill that m aybe
they wall change. Is that what you' re saying?

PETE SMAGACZ: If we do n o t pass this bill. I'm saying
there is agenda larger than this bill and this bill is one
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step along that agenda to affirm the sin of homosexuality.
And this would be a mistake to do that. You need to say no,
we' re no t go i n g t o l eg i t i mi z e i t . We ' r e n ot go i n g t o a f f i r m
it. One step at a time or miles at a time and that's what
t hi s i s d o i n g . Thi s i s a f f i r mi ng t hat beh av i o r , t h i s
particular step today. What will it be next year? What
wil l i t b e . . . t we n t y y ear s ag o p eop l e wou l d p r o ba b l y be
shaking their heads t o think that this is where we' re at
right now. I believe my mom and dad would be saying, what
are they debating down there? I can't believe it. Here we
are today. Wh ere are we going to be 20 years from no w?
Where a re we g o i n g t o b e f i v e y ea r s f r om n ow , l eg i t i mi zi n g
p edophi l i a ? I cer t ai n l y ho p e s o . I ' m a gr and f a t h e r o f t wo
and I don't want that happening.

SENATOR AGUILAR: A nd I t hi n k i t ' s a s i n t o t e l l som e b ody i f
they' re a law-abiding person that they c an't live in a
specific house if they can afford to live there.

PETF. SMAGACZ: If I was a Christian and I owned an apartment
complex, God gave me that complex. Everything I have, I'm a
steward of what God has given me and if He has given me and
I have worked for that complex I believe I'm a good steward
of that. I need to honor Him and if the Bible says t nat's
s in fu l be ha v i o r , I ca nno t ab i de by a l l ow i n g t h e m t o r en t
that. apartment any more than I would an u nmarried couple.
They came to rent from me and they' re an unmarried man and
woman, I would not rent to them because that' s...I would
witness to them that what they' re doing is wrong but I would
not l eg i t i mi z e w ha t t he y ' r e do i n g . I wou l d n ot a f f i r m t ha t .

SENATOR AGUILAR: Th a n k you .

PETE SMAGACZ: You' re welcome.

SENATOR BOURNE: Further questions? Seeing none, thank you.

PETE SMAGACZ: Tha n k yo u .

SENATOR BOURNE: Further te stifiers in opposition? Are
there any neutral testifiers? Closing is waived. That will
c onclude the hearing on LB 50. The committee will t ake a
ten-minute recess.

RECESS
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SENATOR BOURNE: (inaudible) resume. Senator Flood to open
o n LB 4 0 9 .

L B 409

SENATOR FLOOD: (E xhibit 19) Thank you, Chairman Bourne,
members of the committee. My name is Mike Flood, F-l-o-o-d,
and I re present the 19th Legislative District. And I
promise you there will not be that many people that want to
talk about this subject. I'm here today to introduce
LB 409. In the last few years the use of durable powers of
attorney for business and healthcare have grown rapidly
largely because of their use as a simple substitute for a
guardian or conservatorship in cases where the principal or
also known as the ward later becomes unable to handle his or
her affairs. LB 4 0 9 ha s an im pact in several areas
affecting p owers of attorney as w ell as matters of
guardianship or conservatorship. The original statute being
a mended by this legislation was enacted back i n 1879 t o
address the then existing problem arising from the ownership
of most marital property in one spouse's, usually the
husband's name. Its intent was to make sure that the family
home could not be sold without the other spouse's knowledge
and consent. In the ol d days if a husband and hiswife
weren't getting along, he could go downtown, sell the house,
get out of town, and she would be sitting on property that
had been sold out from underneath her with nowhere to live.
In t a me, i t b ec a me a. p r i n c ip a l i n t he m in d s o f so m e m e mbers
of the bar t hat a homestead deed needed to be a single
document physically signed by both parties. This approach
to homestead deeds makes it impossible for either party to
con vey through an attorney in fact. The impact of this was
felt during World War II when many men and women were away
from home and unable to sign documents of any ki nd . In
anticipation of this problem they had left the powers of
attorney with their spouses. It may be felt again now when
many married personnel are in the Middle East. LB 409 is
contended to c h ange t h i s i m pac t by cl ea r l y ma k i ng i t poss i b l e
for homesteads to be conveyed through attorneys in fa ct.
The se cond imp act o f this b ill i s in the area of
guardianship and conservatorship. The original statute took
ento account the fact that statutes of that time did not
allow for the conveyance of property by a nonowning spouse
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zn cases where tne nonowning spouse was not competent. Most
of the la nguage in the existing Section 40-104 deals with
this subject. A statute d ealing with c onveyances by
nonowning incompetent spouses was en acted back i n 1907
rendering obsolete the language of Section 40-104 in t h is
regard. The Nebraska Probate Code adopted back in 1977 also
makes this language unnecessary. Therefore, the amendment
proposed by LB 409 eliminates this language and replaces it
with authorization for guardians and conservators as well as
attorneys, in fact, to execute homestead deeds on behalf of
d isabled or protected persons. I would encourage you t o
support the bill and I'd be happy to answer any questions.

SENATOR BOURNE: Thank you, Senator Friend (sic) . Are there
quest i on s f o r Sena t o r Fr i en d ? (s i c ) I ' m. . . ( l aug h t e r ) a l l
right, I'm moving these guys. Every day it gets worse.

SENATOR FRIEND: I ' l l mo ve (i na ud i bl e ) . . .

SENATOR BOURNE: S enator Flood...

SENATOR FRIEND: Er ni e ' s no t h er e . I ' l l .

SENATOR BOURNE: . . . Senato r Fl oo d , t ha n k yo u .
questions for Senator Flood?

SENATOR FOLEY: What's your name? (laughter)

SENATOR BOURNE: Well, you need to ask me that.

SENATOR FRIEND: Could you state your name for the record?

AGUILAR: Yeah, it's really going to help to move him over
there by Foley (laughter).

SENATOR BOURNE: In your opening, you did say Senator Friend

Are t he r e

so that's what the confusion was.

SENATOR FLOOD: That depends on how you want to vote I guess
(laught e r ) .

SENATOR BOURNE: Well, in your opening you did say S e nator
Fr'end so that's what the confusion was.

SENATOR FLOOD: Spe l l ed x t Fl ood b ut I sa i d Fr i end .
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SENATOR BOURNE: (Lau gh) Are th ere questions? Sen ator
Flood, I'm trying to get a sense of e x actly what you' re
driving at h ere . What is...give me a real live scenario
where this would come into play, this st atute, if LB 409
passed, give me a real life, how this would work.

SENATOR FLOOD: Let ' s say Senator Friend and his wife are
going along merrily. He gets called up for active service
and gets called to Iraq. And while he's serving in Iraq
they decide over the phone or whatever that they' re going to
buy a new house. A n d before he left he gave a power of
attorney to hi s wife to sign bills and do business on his
behalf and any power of attorney currently in t his s tate
would probably give him the power to buy and sell real
e sta t e .

SENATOR BOURNE: Would give his wife the power to do that.

SENATOR FLOOD: Yes .

SENATOR BOURNE: Ok a y .

SENATOR FLOOD: And so she could under the power of attorney
in this statute legitimately sell their current marital home
and buy a new one. And I think you' re going to hear one
testifier today that says, that's happening right now even
though it flies in the face of the statute from th e late
Ia00s. It hap pens now w here they give these people the
authority as long as they have a valid power of attorney or
you' re actually someone's conservator. An d they have to
allow it as a practice so that commerce can go forward.
This cleans t.hat statute up.

SENATOR BOURNE: It makes clear that it's allowed.

SENATOR FLOOD: It makes clear that it's allowed.

SENATOR BOURNE: But it 's not designed to protect Senator
Friend from his spouse fraudulently selling the home.

S ENATOR FLOOD: No. I f she sells the home, doesn't have a
power of a ttorney, no l and t itle agent would give you
i nsurance for that sale because there was never a power o f
attorney and she was never named his conservator and he was
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not he r w a r d.

SENATOR BOURNE: So now ins tead of Senator Friend just
giving the power of attorney to his w ife there's another
step?

SENATOR FLOOD: No , jus t...this just would recognize the
power o f a t t o r n e y a s a v al i d i n st r u men t t o h el p h i s wi f e
make that decision. What's frustrating about this is, it' s
happening the way I want it to right now except for the fact
that we' ve got this statute that's sitting there from 1 8 79
that gets in the way. Ba ck in 1879, the reason they said
you had to have your wife sign was because the husband was
usually selling the p roperty without her. And that
protection remains in place. T h e statute right now s ays
husband and w i f e s h a ll si gn .

SENATOR BOURNE: Okay, but there's an " and" he r e . I t s a y s ,
operating in accordance with the provisions of the p robate
code and may also be conveyed or encumbered by an attorney
in fact; that's the power of attorney.

SENATOR FLOOD: U m -hum.

SENATOR BOURNE: Appointed by and acting on behalf of either
spouse under any power of attorney. So the attorney-in-fact
language versus the power of attorney?

SENATOR FLOOD: Attorney-in-fact is essentially a power of
attorney. If you have a power of attorney and I act under
the terms of the power o f at torney, I'm acting as an
attorney-in-fact.

SENATOR BOURNE: Understood. Fair enough. Fur' her
q uest i on s f o r Se n a t o r Fr i e n d (s i c ) ? Sen a t o r A g u i l a r .

SENATOR AGUILAR: Just a comment. It is happening now. My
wif e bo ug h t a hou se w h i l e I was se r v i ng i n t he Leg i s l at u r e
90 miles away (laughter).

SENATOR FLOOD: Do you need legal representation, Senator
Aguilar? (laughter)

SENATOR AGUILAR: Cou l d b e ( l augh ) .
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SENATOR BOURNE: Further questions? Seeing none, thank you.

SENATOR FLOOD: Th a n k you .

SENATOR BOURNE: First testifier in support?

JIM LAMPHERE: (Exhibit 21) Thank you, Senator Bourne. My
name is Jim Lamphere and I can answer your question, Senator
Aguilar. Lamphere is L-a-m-p-h-e-r-e. I'm here on behalf
of two organizations. One is the Ne braska Land Title
Association which is who I wrote my comments for and t hen
I ' m also...sit on the bar association committee, the Real
Estate Practice Committee that g enerated this o riginal
proposal. It came from J ohn H ansen who's a long-time
practitioner out of McCook. Se nator Flood stole my story
about the genesis of this statute. It really did come from
t he old homestead days when husbands would walk off t h e
property, sell the property out from under a wife and then
get on a train and go east. In truth, this protection is
needed and should remain intact to some degree. The problem
i s, this i s a 19t h century statute and w e' re in th e
21st century, and it needs to be brought up to speed. There
a re mul t i p l e s i t u at i on s , m il i t a r y be i n g t h e b e s t ex a mpl e o f
where one spouse is unavailable for extended periods of time
and commerce needs to continue while that spouse is gone.
This statute would allow two circumstances to occur. One
being the sale or purchase of property by use of powers of
attorneys either between spouses or to third parties. The
other and m aybe e ven more common situation is borrowing
funds, home equity loans or any sort of loan that's secured
by a deed of trust. Those are required under this statute
to be executed by both spouses. This would allow that to be
done through power of attorney as opposed to having both
parties present. There are numerous situations where both
part es cannot be present for commerce, for military
service, for f amily reasons, and t his j ust ea ses that
burden. In fact, powers of attorney are being used. T hey
are being done contrary to the statute. They are being done
based on our underwriters' assertion that this is an archaic
and unenforceable statute at this point. And I would submit
that if yo u have a n archaic and unenforceable statute it
should be changed to conform to existing practices. This
wil' bring Nebraska law into conformance with other statutes
throughout the country. I' ll stand for any questions.
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SENATOR BOURNE: Thank yo u. Are ther e que stions for
Mr. Lamphere? Mr. Lamphere, does the power of attorney now
have to specifically state that it extends to selling real
p roper t y ?

JIM LAMPHERE: Yes . To be acce ptable, there are two
requirements. One is that it needs to specifically grant
the power of sale to the attorney-in-fact and it also needs
to contain a legal description for recording purposes. It
needs to be filed wi h the register of deeds for the county
in which that property is going to be sold. And so it needs
to specifically grant, not for t hat specific piece of
property, but i t ne eds to be fileable against that and
i ndexed i n t h e r e co r d s .

SENATOR BOURNE: Okay. So if a power of attorney is drafted
in the situation where Senator Friend goes overseas. That
would be, if it did not specifically state and the right or
the power to sell and acquire property, it wo uldn' t...it
would be invalid for that purpose.

JIM LAMPHERE: That's correct.

SENATOR BOURNE: Okay. Further questions? Thank you.

J IM LAMPHERE: Tha n k you .

SENATOR BOURNE: Other testifiers in support? Testifiers in
o pposi t i o n? Tes t i f i er s neu t r a l ? Sena t o r F l o od wa i v e s
closing. That will conclude the hearing on LB 409. Senator
L ouden t o o p e n o n L B 6 1 7 .

LB 6 17

SENATOR LOUDEN: Good afternoon, Senator Bourne and members
of the udiciary Committee. My name is LeRoy Louden and I
represent the 49th Legislative District and the last name is
spel l e d L - o - u - d - e - n . I ' m her e t o op en o n LB 617 , a l i mi t
l i a b ' l i t y fo r a gr i - t ou r i sm and L B 6 17 has t wo pu r po s e s .
First, it is intended to help beginning or sm all s cale
businesses that d erive income from th e u se of private
property for o utdoor recreation. It is lim ited to
businesses that generate less than S15,000 annually from the
use of land for recreational purposes. Farmers and ranchers



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 617Committee on Judiciary
M arch 2 , 20 0 5
Page 64

Nebraska would like to augment their primary livelrhood
through the recreational use of their land. Th e state' s
demographics continue to ch ange and ec onomic actrvity
becomes evermore critical to the rural areas of the state.
People are becoming aware that urbanites are willing to pay
for outdoor recreation on private land. Activities such as
h ik i ng , f i sh i n g, hun t i n g , u si n g a l l - t e r r a i n v eh i c l e t r ai l s ,
dart b i ke f ac i l i t i es , b i r d wat ch i ng ma y al l o w r ur a l a nd
landowners to supplement their income. However, the cost of
' iabilxty insurance is sometimes so h igh t hat i t wo uld
exceed any income that might be derived from a small scale
outdoor recreation business. C on sequently, landowners do
not develop the economic potential for their property. That
i s w h y I ' v e i n t r od u ced L B 6 17 . I f l i ab i l i t y ca n b e l i mi t ed
f or t h e s m al l sc a l e a n d b e g i n n i n g op er a t o r s i t i s l i ke l y
that their liability insurance costs would decrease. If an
operation derives more than S15,000 annually it s hould be
able to cover the c ost of the higher insurance premiums.
L B 617 doe s no t l i mi t i n a ny way any l i ab i l i t y wh i ch
otherwise exists for willful or malicious failure to guard
or warrant against. a dangerous condition, use, structure, or
activity or for in3uries suffered. T h e second purpose of
LB 617 is t o re place language deemed unconstitutional and
severable in a 1999 Neb raska c ourt case, Teters v .
Scott s b l u f f Schoo l Di s t r i c t . Th at l ang uag e sho w n as
s tre.cken matter on page 2, lines 23 and 25, and in LB 3, a
Revisor's bill on final reading this session strikes this
same language. The Nebraska Department o f Economic
Development would like to r eplace that language and has
sugoested t h e l an g u age t h a t app e a rs i n l i n es 11 and 14 on
page 2 of LB 617. I will not sp eak to that specific
language because I believe there will b e re presentatives
from that department who are supposed to be here today to
address that matter. So with that, I'd be happy to ans wer
any ques t i o n s.

SENATOR BOURNE: Thank you. Are there questions for Senator
Louden? Senator Aguilar. (See also Exhibits 22, 23)

SENATOR AGUILAR: Yeah, Senator Louden, I think thxs is a
great economic development tool you have here. W ould you
consider also hunting and fishing on your land the same?

SENATOR LOUDEN: I think that' s...
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SENA.OR AGUILAR: As recreational as well?

SENATOR LOUDEN: Yea h , ye ah .

SENATOR AGUILAR: Yeah. I jus t know the demand for that
from urbanites is fantastic. Thank you for bringing this
bi l ' fo r wa r d ( i nau d i b l e ) .

SENATOR LOUDEN: O ka y . Than k y ou .

SENATOR BOURNE: Further questions? Seeing none, can I have
a show of hands of those here to testify in support? I see
t hree . Th os e i n o pp o s i t i on ? I see one . Tho se n eu t r a l ? I
see one. First testifier in support, please.

DAN CURRAN: (Exhibit 24) I have some testimony. Thank you,
Senator Bourne. My name is Dan Curran, C-u-r-r-a-n. I am
the director for the Division of Travel and T ourism under
the Nebraska Department of Ec onomic Development. The
Nebraska Depart. ment of Economic Development supports LB 617.
Ne t h i n k t h i s b i l l wou l d be an i mp or t an t s t i mu l u s f or
increasing the amount of pr ivately held land being made
available for outdoor recreation and in doing so wou ld
benefit both recreation users and landowners. Travel and
tourism is a growing industry in Ne braska that offers
c onsider a b l e p ot e nt i a l f or i mpr ov i ng r u r al eco no m i c
development. Travelers are increasingly wanting to recreate
on farms and ranches where they can e ngage in ho rseback
r i d i n g , wi l dl i f e wat ch i n g , hu nt i n g , f i sh i ng , an d m any o t h e r
outdoor recreation pursuits. And landowners of farms and
rancnes are increasingly recognizing that the growing demand
for outdoor recreation on th eir p roperties can b e an
i mpor ta n so ur ce o f i n co m e t o go a l ong wi t h t r ad i t i on al
revenues ear ne d f r om f a r mi ng an d r anc h i n g . I n add i t i o n ,
c ompared to many other states, Nebraska has o nly a small
amo nt f f ed er a l a nd o t he r p ub l i c l and ava i l ab l e f or
c tdcor recreation. Ov er 95 percent of the st ate's land
area is privately held so both supply and demand conditions
favor he' ping increase the availability of privately owned
'a. c for recreation purposes. But a worrisome problem for
landowners interested in earning income by charging for
o door recreation is liability risk. Liability concerns
have led,,any landowners to restrict public access to their
land or if they allow i t , to not charge for that access
beca se t).ey realize that any liability protection they may
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have is jeopardized when they have charges for land use.
LB 617 offers a way to encourage more landowners in Nebraska
to charge fees for outdoor recreation on their properties by
l i m i t i n g t he i r l i ab i l i t y . The l i ab i l i t y l i mi t o f $ 15 , 0 0 0 i n
annual charges is especially appropriate for the farmer or
rancher who se eks supp lemental i ncome from outdoor
recreatzon. And in all cases, liability will not be limited
when t he r e i s wi l l f u l o r mal i c i o u s f a i l u r e t o gu a r d o r wa r n
against a dangerous condition, use, structure, or activity.
Another aspect of LB 61 7 is to rep lace portions of
Nebraska's existing Recreation Liability Act tha t the
Neb aska Su preme Court earlier declared void d ue to
vagueness. The law no longer specifically limits liability
for a l andowner when he or she has a leasing arrangement
with the state of Nebraska for recreation purposes. For
that reason, LB 617 includes pzovisions to limit liability
for landowner leasing to the state for recreation purposes
regardless of the total amount he or she collects from those
leasing arrangements. Anot her bill this session, LB 620,
also addresses this issue. I n summary, we bel ieve that
LB 617 zs a n im portant bill for encouraging more outdoor
recreation and tourism in Nebraska particularly in ru ral
areas. More landowners would be willing to allow recreation
on thezr properties and charge for it if liability risk is
reduced and persons seeking to p articipate in o utdoor
recreation in Nebraska would find more choices. And if you
guys promise to go easy on me, I can take questions.

SENATOR BOURNE: Oh, we don't make promises (laugh) . Are
there questions for Mr. Curran? Mr. Curran, how much is
lzabzlity coverage that a person with a ranch that al lowed
p heasant h u n t i ng ?

DAN CURRAN: You know, that is something, I can't get you an
amount. I mean, it's just something that...I thank when you
get into outdoor recreation and you look into ag tourism and
t ou r i s m .n general, what I have found from the people that I
have spoken to or the places that I have gone to is that it
varies so much that e ach po licy gets to be very
ind i v i d u a l i z ed b ecau s e , I me a n , i f y ou al l ow p e o p l e o n y our
land to pack fruit or, you know, Vallas pumpkin patch or
somet.hing lake that, all the way to guided hunting, star
gazing, horseback riding. It depends on the lay of yo ur
land, where you' re going to have people. And so you don' t
get j u st a gen er a l sum mary o f t h at k i nd o f a t h i ng . I
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h aven' t bee .. a bl e t o f i nd so m e t h i n g t h a t an y b o dy ' s w i l l i ng
to just say t should be around this much money.

SENATOP. BOURNE: Thank you. Senator Friend.

SENATOR FRIEND: Than k you, Senator Bourne. Mr . Curran,
give me an example. I mean, I'm on Senator Louden's ranch
and I go t my bu ddy holding, you know, my shotgun and I'm
t r y i n g t o c l i m b o v e r a b ar b w i r e f e n c e , I ' v e r i p ped my l eg
open and I' ve got nerve damage. And I'm going to sue
Senator Louden? I mean, these things are happening or they
could h a ppen .

DAN CURRAN: Those things, yeah, they could happen. I mean,
it' s...like I said, o n th is bill we don't want to remove
a nyth in g wher e t h e re ' s wi l l f u l or ma l i c i o u s f a i l ur e t o gua r d
against or warn against a danger that's on the land. But
understanding that if you partxcxpate in outdoor recreation
that there's a certain amount...

SENATOR FRIEND: So he's got a well t hat's uncovered or
something an d I f a l l d ow n i n t he r e w h i l e I ' m hu n t i n g a n d I ' m
l os t f o r day s . An d t hen t hey f i n d m e. I ' m r e a l l y t h i n
(laught e r ) .

DAN CURRY: ( l aug h ) I t h i nk i f i t was . . .

SENATOR FRIEND: Months, okay (laughter).

DAN CURRAN: I f i t wa s wi l l f u l o r ma l i c i ou s , I do n ' t t h i nk
it would be covered on this though.

SENATOR FRIEND: Well, I mean , if my wife...if I wasn' t
around for months, I mean, is it wo rth m ore t h an...okay.
Well , I unde r s t an d . I ' m j u st t r y i ng t o . . . i s t h at wo r t h
515,000? Maybe not to my wife. I understand. I guess what
I 'm t r y i ng t o es t ab l i sh i s , and I co u l d as k Sena t o r L oude n
f he chooses to close. I mean, are there folks out there,

you know, looking for this? I me an, are we worried that
it's something that could happen or is it something go'ng on
now? I guess that's what I'm trying to establish.

DAN CURRAN: I think that the problem as we see it from the
phone calls that come into my office are the people that are
h aving t r ou b l e g et t i ng i nt o t h i s , t o hav e supp l em en t a l
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income and I think this bill a ddresses more the small
businesses in this, t he pe ople who are looking for
supplemental income to farms and ranches. And for the
people hat we talk to on this, it's more...as they' re
having trouble finding access to i nsurance and h aving
trouble covering the cost because I don't think that they
know if they' re going to be able to have $15,000 in i ncome
o r $2 00 i n i nc o me when yo u s t a r t i n t o t hes e t h i ng s . And i f
an insurance rate is starting somebody off at a much higher
oremium than t hat then it prohibits them from getting into
this bus ness in general.

SENATOR FRIEND: Yeah, I understand. Thanks.

SENATOR BOURNE: F urther questions? J u st
the entity t hat rec eives more than $15,
draf t e d i t wou l d ab sol u t e l y e l i mi nat e
injury suffered if that person makes less

DAN CURRAN: Yeah . With the provision that in all cases
liability will not be limited when there i s wi llful or
malicious failure to g uard o r warn a gainst a dangerous
condition, use, structure, or activity.

SENATOR BOURNE: That's how it's intended to be drafted?

AN CURRAN: And t ha t ' s . . .

SENATOR BOURNE: That both elements would apply?

DAN CURRAN: . ..I believe that's in there.
t ha t b l l , ye s .

SENATOR BOURNE: Oka y. Furt her questions? Seeing none,
thank you. Next testifier in support?

LORA YOUNG: (Exh ibit 25) Good afternoon, Senator Bo urne,
commit ee members. My name is Lora Young. I'm with the
Nebraska Travel A ssociation. That ' s sp e l l ed L - o - r - a
Y-o-u-n-g. NETA is com prised of both public and private
attractions, restaurants, lodging facilities, outfit. ters,
chamber of co mmerce, and convention and visitors bureaus.
O ur organization truly represents a cross section of th e
t our i s m i n dus t r y i n Neb r as k a . We st an d i n f u l l supp o r t o f
th s leg slation. The farm and ranch industry has taken an

to clarify, it' s
000. Th e w a y i t ' s
liability for an
than $ 15 , 000?

That's w ithin
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economic hit du e to th e drought and this is one way to
supplement their income and reduce fears regarding
liability. There is a growing demand for outdoor recreation
and due t o a lac k of public land, there exists an
opportunity for private landowners to meet that need. This
is one way in which the Legislature can help the landowners
remain on t heir farm o r ra nch and s upport the growing
tourism industry. We would appreciate your efforts to see
this quickly out of committee and through the process to
becoming law . We want to thank Senator Louden for
introducing this bill and for his interest in tourism.

SENATOR BOURNE: Thank yo u. Quest ions for Ms. Young?
Seeing none, thank you. Next testifier in support?

SHELLYN SANDS: (Exhibit 26) Good afternoon, Senator Bourne
and members of the committee. My name is Shellyn Sands.
That's S-h-e-I-I-y-n. Sands is S-a-n-d-s. I am here to
represent the Nebr aska A ssociation of Co nvention and
V sitors Bureaus. We are a statewide associatio.. of
Convent on and Visitors Bureaus. We fully support LB 617.
Neb aska offers a wide range of recreational opportun ties
from hunting and f ishing to hiking and g uest ranches.
LB 617 allows Nebraska landowners the oppo rtunity to
supp' ement income with r ecreational uses o f their land.
LB " 5 l s i c ) i s an eco n omic d e v e l opment o p p o r t u n i t y f o r r u r a l
Nebraska. We support the goals of the Division of Travel
and Tour i s m and o f t h i s b i l l . We be l i ev e t he b i l l wi l l h e l p
grow recreation and tourism in Nebraska and we encourage the
Legislature to continue looking for ways to further tourism
in Nebraska where the possibilities are endless. I' ll add
just kind of a per sonal note on this. Th is bill would
affect my dad who farms in northeast Nebraska. For the last
few years he has had a corn maze which he al lows kids'
groups and college students and anybody to come out and run
t hrough . How e v er , wi t h t h i s b i l l p ass i ng h e w o u ld b e ab l e
to charac people using that corn maze and whatever other fun
farm things he's got go'ng on to supplement his income as he
is very close to retirement age and will be needing to pay
f or things like health insurance and things like t hat f o r
h imsel f .

SENATOR BOURNE: Tha n k y ou .

SHELLYN SANDS: Tha n k y ou .
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SENATOR BOURNE: Questions for Ns. Sands? See ing none,
thank you. Appreciate your testimony. Other testifiers in
support? Testifiers in opposition?

JOHN LINDESAY: Senator Bourne, members of the committee, my
name is J oh« L indsay, L-i-n-d-s-a-y, appearing as a
registered lobbyist on behalf of the Nebraska Association of
Trial Attorneys in opposition to LB 617. As Senator Louden
mentioned, I believe, or maybe it was the f irst testifier
mentioned that part of what this seeks to do is to reverse a
Supreme Court decision in Teters v. Scottsbluff Schools that
held a part of the existing law unconstitutional. And part
of the bill does that but as was also mentioned it goes well
beyond that and may have, I think, unforeseen or unintended
consequences. Fir st, looking at that Teters v. Scottsbluff
case, it's not hun ing or fi shing o r some of the
recreational activities that have been mentioned. What it
was was a parent of a school child who attending a camp with
her child was sliding down a cable, holding onto a cable and
fell 20 feet because the stitching on that c able had not
been...on the apparatus that held to the cable had not been
i nspected and the stitching was coming out. She fell a nd
was injured. So when we talk about what types of recreation
are covered, understand this covers all types of recreation.
I t i s no t l i mi t e d t o t ho se t h at we ma y b e i n t en d i n g . I t
also is not limited to agricultural property. It extends to
property which is leased. In that same case, it was found
that the s chool which went to this location to use that
camp, that what they p aid fo r that charge t o use the
facility was, i n fact, t hey h eld that that was a rental
payment. It was not a charge for the land. The seco nd
thing to me ntion and I think Senator Friend touched on it.
The standard that we' re applying is willful or mal icious.
That is a very high standard. It basically means you can' t
intend to hurt someone but everything up to that is p retty
much okay. And so it really lessens the safety element for
" hose who ar e g o i n g t o be us i n g t he l an d . The f i na l t h i ng I
would mention as well is some of the unintended consequences
and that is a question of right now there's a lot of things,
a ' o t o f f ar m e r s , f o r ex a mp le , al l ow t h e i r l an d t o be used
without charge for hunting purposes or for fishing purposes.
Is th's going to have an effect of making all hunters and
f i s h er s s t a r t i ng t o hav i ng t o p ay f or wha t e v e r t he us e o f
the land. And is that, in fact, going to have a downward
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pressure on tourism? The trial attorneys, of c ourse, the
first and foremost principle is that when we immunize people
f rom l zab i l t y we e nco ur a g e a l ac k o f du e ca r e a nd t ha t ' s
exactly what the bill says i s th a t you do not have to
exercise due c are i n these circumstances. We would urge
that the bill be indefinitely postponed.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Lindsay? Seeing no ne, thank you. Next testifier in
ooposition? First testifier in a neutral capacity? I had
to make sure there were no other opponents.

JOE HERROD: Good afternoon, Senator Bourne and members of
the committee. My name is Joe Herrod, H -e-r-r-o-d. I'm
here representing the Nebraska Council of Sportsmen's Clubs.
We have a bout 125 clubs and literally tens of thousands of
members. The reasons that Mark Brohman will bring you on
LB 620 makes it , yo u kn ow, t hat I really don't need to
address, I believe, that part of LB 617. That 's kind of
anot.her matter but the reason that I wanted to give a little
bi t o f ne ut r al t es t i m o n y o n t h i s i s t h at I pe r so na l l y o wn a
cattle ranch in western Nebraska. And I unde rstand the
liability laws out there because under the present situation
if somebody comes to me and asks for permission and I tell
them to go ahead, I'm limited from liability. And I do try
to tell them about the old cistern up on the hill and some
of the other things but I'm protected. Now a few years ago,
we had an entrepreneur in that area and well known to a lot
of you, Tim Holzfaster who owns Ole's Big Game Lounge. And
Tim went i n t o t h e b us i n e s s o f l ea s i ng p l ace s t o hun t and
then taking clients in to stay at his lodge or staying at
has other facility and bringing them in to hunt. And Txm
and I have been friends for many years and he came to me and
sard that, Joe, he sa ys, what do you have going on for
t urkey h u n t i n g o ut t he r e ? An d I sa i d , we l l , r e a l l y not
a lot. And he says, well, I'd like to take some people over
there turkey hunting and he made an arrangement with me.
And I s a x d , w el l , wh a t ab o u t t he l i mi t ? Oh , no p r o b l e m , no
prob' em whatsoever. And the next thing I knew, I got a
th ng in the mail w hich was a bla nket p olicy covering
anything that happened on my ground, that anything that had
to do with his organization. And so as far as neu tra'
estimony, I th ought I should c ome up here and say, you

know, there are ways to take care of this, o bviously. I
understand in a start-up business when somebody doesn't know
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whether they' re going to make any money at all and they go
out and they don't know what it's going to be in and they go
t o l o o k a t . t h e i ns ur a n c e p o l i cy . Th at ' s a pr o bl e m b u t s t i l l
that's the kind of thing that every businessman really needs
to do. He needs to look at that and I would also say that
among our sportsmen's group there was some opposition t.o
this bill. In fact, they voted to oppose it but I have a
l i t t l e b i t o f l at i t ud e t o co m e u p h e r e a n d s a y w h a t I wan t
to say. And the reason that they would oppose it is that
there's already a lack of hunting ground. It's continually
being leased up by th e haves and the have-nots or having
less opportunity to have places to hunt. And so this really
makes it easy for somebody just to lease their place out to
a s p e c i f i c g r oup o f i nd i v i du a l s a n d t h e o rd i n a r y g u y , yo u
know, i s k i nd o f l e f t ou t . So I se e sh e ' s pu sh i ng bu t t o ns
and I ' m c o l o r - b l i nd so w h a t , i t say s st op so ( l au g h ) .

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Herrod? Senator Aguilar.

SENATOR AGUILAR: Yeah. That last statement you just made.
I'm kind of curious now. This would allow for more ard more
opportunities. Wouldn't tha t make more a nd more
opportunities for the working guy as well?

JOE HERROD: No . N o, I don't think so. I think what you' d
i.ave here, the common situation on river ground and I have
river ground is it leases for well, S5,000, $6,000 a mile.
And once somebody comes in and leases that river ground for
hunti.ng, everybody that used to hunt there is out. We had a
situation, there was three miles of river just west of me .
Guys from Colorado came in and leased it out and I had about
a dozen guys come down to my place and said, Joe, we lost
our spot. We always hunted up there, and you know, (laugh)
I couldn't accommodate them all. And so that's kind of what
happens. It 's t.he few guys with the money get a spot and
they kind of keep it to themselves and it ke eps a lot of
other people out. So that's kind of where we have some of
our membership which is kind of the rank and file. We ' ve
been described as th e Jo e six-pack people (laugh) o r
whatever. So this kind of works against them, this kind of
leasing operation. Ard, yo u kno w, we' re in support of
LB 620 because we think that helps the others and you don' t
'nave to listen to me again if I can slip that in. But we
think that the LB 620 takes care of the lia bility i ssue
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that's a Supreme Court ruling and everything. And I' ll wait
and...because I' ve got something else I'd like to say on
that sub,-ect too as far as easements and things so.

SENATOR BOURNE: Well, y ou' re welcome to come back on
L B 620 .

JOE HERROD: Okay, I' ll come back.

SENATOR BOURNE: Further questions? Seeing none, thank you.

JOE HERROD: Tha n k y ou .

SENATOR B OURNE:
Louden t o c l o se .

SENATOR LOUDEN: Thank you, Senator Bourne. I' ll close and
as George Coordsen used to s ay, I' ll be brief and that
didn't mean much (laughter). I guess to start with, Senator
Friend's idea when he mentioned that he might go out there
and get lost and not show up for a month. I was going to
say, don't give your wife the power of attorney before you
leave (laughter). An yway, getting back to this bill here.
This should really free up more land as Joe Herrod had just
t es t i f i e d t ha t pe op l e co me i n and l e a s e u p b i g b l o c k s of
land. A nd that xs precisely what's happening because a
local person can't just lease or let people come onto his
property for a small fee. In the same area I have, there' s
a ranch to the south of me, there's over 35,000 acres that
he leases out to a Colorado outfit. And when he does that,
t hey p i ck up t he l i ab i l i t y ; t hey do t he w h o l e t h i ng an d
nobody else comes in and hunts there. The re's over 40,000
acres to t he north of me right there that they do the same
th ng. Th ey lease this out to deer hu nters from other
states or wh erever and th ere will be seven or eight. deer
hunters come n there or whatever there is and take care of
rt all. Nonetheless, if this bill or something like this
came rn there where we have our land. T hey come on for
noth. ng a nd t ha t sor t o f t h i ng , an d I hav e som e o f t he
ne ghbors that have oh, two or three sections at a time,
pastures that they would probably let somebody come on and
hunt there for 50 bucks that they don't necessarily know, it
would . . . t o m e w o u l d f r ee up mo r e l and f o r t h i s t y pe o f
huntrng and fi shing an d AT, you know , tr ail rides and
AT stuff. The liability insurance is really q uite hard to

Are there neutral testifiers? Senator
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come by when you' re starting something like this because if
you want to do horseback riding, as soon as you say horse,
why the liab'lity insurance goes up over t he top. State of
Nebraska is the only one that gets by with having horseback
rides and doesn't have any liability insurance and that's up
at Fort Robinson. So I think th ere's ways fo r this.
LB 620 , mor e or l es s , wi l l be wi t h l an d t h at be l on g s t o t he
state and government.. And whe n o ne of the tes tifiers
agains t i t sa i d so m e t h i n g a b ou t n o th i n g , ab o u t t h e l i ab i l i t y
and ma l c i o us f ai l u r e t o gua r d or somet h i n g l i ke t ha t .
That's already in the statute. Tha t's left over from t he
statutes when you do it for nothing. So I think that comes
in the st.atutes that if you don't charge anybody anything it
s t i l l d oe s n ' t r e l i eve y o u f r om a n y t h i n g t h a t w o u l d h a p pen o n
there that would be dangerous or something. So whether you
charge or not, you' re still liable for that. With that, I'd
ask you to advance this bill. I th ink this is something
t hat w i l l he l p m o s t al l t he sm a ll e r r an c h a n d l a n d o wner s i n
the area so with that, any questions?

SENATOR BOURNE: Quest ions for Senator Louden? Senator
Agui l ar .

SENATOR AGUILAR: Yeah, if Senator Friend gets lost for two
months on y our p roperty you should be able to charge him
rent without liability (laughter).

SENATOR FRIEND: And I said you also charge me for the water
I d r i n k o ut of y ou r we l l .

SENATOR LOUDEN: Yea h, while you' re down th e re. Yeah
(laughte r ) .

SENATOR FRIEND: Ye ah .

SENATOR BOURNE: Further questions? Seeing none, that wi'1
conclude the hearing on LB 617. Senator Schrock to open on
LB 620. As Senator Schrock makes his way forward, would the
proponents of t h e bi ll make their way to the on-deck area
and s ig n i n ? We l c o me .

LB 6 20

SENATOR SCHROCK: Chairman Bourne, members of the Judiciary
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Committee , i t ' s t he t i me o f t h e day w h e n t h i n g s g o a l i t t l e
f as t e r . The purpose of L B 620 i s to clarify the
Recreat i o na l Li ab i l i t y Act a nd al l o w l an do wner s r ece i v i ng
certain payments to still qualify within the act. It's my
understanding due to a Supreme Court case ru ling t hat we
have some holes left out there due to the ruling, and this
will try to clarify that. T h e specific language that w as
stricken is rental pai d by a group, organization,
corporat on, or the state or federal government shall not be
deemed a charge made by the owner of the land. The bill
allows Natural Resource districts and the federal government
to le ase land f or recreational purposes or wi ldlife
benefits, and those recreational purposes could include
h unt in g a n d f i sh i n g . Th i s i s c ur r ent l y pe r m it t e d t o be do n e
by t he st ate. It also al lows gr oups, corporations,
pol tical subdivisions, and state and federal agencies to
make habitat improvement payments for recreational purposes
or wildl fe benefits. R ec eiving those payments does n ot
negate the protection for the landowner under the act. And,
of course, the CRP payments and government payments can be
rather large at times so that is the purpose of the bill. I
w ould say you would use your time more productively if y ou
would wait and have Mark Brohman from Game and Parks answer
the questions but if you want to ask me so mething I wil l
t r y .

SENATOR BOURNE: Tha n k you . Questions for Senator Schrock?
Seeing none, thank you. First testifier in support?

M ARK BROHMAN: Mr. Chairman and members, my name is Mar k
Brohman. That's B-r -o-h-m-a-n and I 'm he r e to day
r epresenting the Nebraska Game and Parks Commission and w e
want. to thank Senator Schrock for bringing this bill about.
Ãe first heard about it when we saw that LB 3 was introduced
and that was to strike some language that the Supreme Court
found unconstitutional and that was mentioned by Mr. Lindsay
earlier. One o f the sentences that the Supreme Court said
w as Recreation Liability Act's definition of a charge w a s
unconstitutionally vague so they wanted to know more about
what is a charge, what is rental? And so they struck t hat
line that S e nator Schrock mentioned that is struck in LB 3
which s on Final Reading now. So we came in with LB 620 to
t r y t o r ec t i f y so m e o f t he t h i ng s t h at we t hou g h t mi g h t be
getting lost. And what we see is potentially getting lost
is payme,.ts that landowners are receiving from a third party
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whether it's the federal government, state government, NRDs,
or someone like that. It 's not money coming in from the
user. The bill that was previous to th is was trying t o
a l lo w someone t o g e t ou t o f s ome l i ab i l i t y , bu t t h ey ' r e
actually receiving. There's a customer relationship there,
someone .hat's paying for an activity. In t,his case, you' ve
got a landowner has a chunk of ground and they' re receiving
payments from the N RD, Game and P arks, the fede ral
governm nt. And the re's a potential that that would be
considered a payment even though the hunter is no t paying
it, t 's co ming in from another entity. So we wanted to
c lar fy n the statutes. I 'm going to give a couple o f
examp'es of the t ypes of monies we' re talking about. We
think this is really for the public good and th e public
b enef i t and I hand e d o u t t he R e c r e a ti on L i a b i l i t y Ac t , t he
front and back of that sheet you' ll see. That's actually
the Recreation Liability Act, al l t h e se ctions of law.
Under the purpose of it, it says the purpose is to encourage
l andowne s o f l a nd t o m a k e a v a i l ab l e t o t he p ub l i c l an d a nd
water areas for recreational purposes by eliminating their
l i a b i l i t y . And t he n i f you go on a n d o n t he ba ck o f t h at
sheet under 37-734 it talks about the landowner liability
exceptions. And then down at that last l ine of 734 is
what's been struck. Re ntal paid by a group, organization,
corporation, or state, or federal government shall not b e
deemed a cha rge ma de by th e owner of the land. S o, in
essence, a rental could kick someone out o f t he pro gram.
The types of payments that we' re talking about in Nebraska
are fairly substantive. Unde r th e programs, under the
federal government administered by the NRCS, the Natural
Resource Conservation Service, we' ve got the EQIP which is
the Environmental Quality Incentive Programs. Last year in
Nebraska that was $24 million and there were o ver 70 0,000
acres in that pro gram. The WHIP , the Wildlife Habitat
Incentive Program, last year there was $570,000 9,000 acres.
WRP was 100,000 acres. Hopefully, by the year 20 0 7, W RAP
10,000 acres; over 9.5 million. These are all programs the
federal government pays landowners to do habitat incentive
and sometimes it includes access for recreation so it's not
the hunter and the fisher, the bird watcher that are coming
in and p aying. It 's the federal government, state of
Nebraska, and the way we see what happened with the Supreme
Court decision is t he state of Nebraska was still covered
but the federal government and other entities were t aken
out. So what we' ve asked in this bill, if you' ll look at
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the actual language, and it's really repetitious. It's put
in two s ections of l a w be cause the Su preme Court said
there's two sections of the statute and they don 't agr ee
with each other. So if you look in the green copy of the
bill under 733 and under Section 734 we put the l anguage,
the Natural Resource District, the state, or the federal
government for recreational purposes or wildlife benefits or
r eceiving habitat improvement payments by any grou p ,
corpora t i o n , po l i t i c a l sub di v i s i o n , or st at e o r f e der a l
government agency for recreational purposes or wi ldlife
benefits. That wo uld cover all the things we' re talking
about. Any monies that that landowner would b e receiving
would not b e co nsidered a payment by the user so we think
it's imperat've t.hat LB 620 get passed because like I said,
LB 3 i s on F i nal Rea d i ng a n d w i l l g o t hr o u g h s o w e t h i nk
this is the solution to get back to the purpose of that. I
see I ' m o ut o f t i me b ut I ' l l an swe r a n y q u e s t i o n s y o u mi g h t
have. But really we' re trying to cover benefits that the
landowners would be getting from other sources.

SENATOR BOURNE: Are ther e questions fo r Mr . Brohman?
Mr. Brohman, so, basically, what's happened is if Senator
Friend has g round, I wa n t to hu n t on it. He h a s no
liability. Now, then that court case struck that language,
payments from o ther e ntities. So you' re arguing that if
Senator Friend gets a payment from you, the Game and Parks,
to enhance his habitat that might constitute a payment which
takes him o ut of the pr otection from the R ecreation
Liab'lity Act.

MARK BROHWQJ: Exactly, exactly.

SENATOR BOURNE: Okay. F urther questions? Senator Flood.

SENATOR FLOOD: Thank you, Chairman Bourne. I guess my
question is, w hat constitutes a leasehold for the purposes
of the Supreme Court? And I agree with what you' re trying
to do but do we necessarily have to go this route? Because
f : ren my ground to Senator Friend, I would consider that

a leasehold arrangement that binds my real estate and gives
somebody else a property right t o my real es tate for
whatever a mount o f t i me . Wh er e a s , i f I hav e my gr o und i n
CRP prcgrams, that doesn't give anybody the right to come
onto my property or to use my property fo r their be nefit
"ther than for t h e pu blic policy needs of the state of
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Nebraska. Is there a difference?

MARK BROHY~: W e ll, there's all kinds of payments. Some of
them are for just habitant. Some actually include access
including Game and Parks has a program that's called CRP map
walk - i n . I f yo u ' v e g ot l and en r o l l ed i n t he Co nse r va t i on
Reserve Program, Game and Parks will pay you an additional
like a dollar an acre to allow the public to c ome on and
it's posted. And we have it in our mapped books that says,
here's an area you can hunt. T h e landowner agrees to it .
There are other programs, the Pheasants Forever and Ducks
Unlimited put payments in with federal payments to allow
some public access. And so they' re indirectly paying for
publ'c access, but some o f t h e ag reements are actually
called leases by th e federal government and by political
subdivisions, NRDs, so they actually have an interest in the
property. They don't always allow access to the public but
in most instances they' re doing some sort of habitat work.
But there are some that do include access with the NRDs and
with Game and Parks so we' re trying to cover everything. We
talked to t.he Attorney General's Office to say, do you think
that i.f LB 3 g oes t hrough, do y ou think we would be
protected in all these instances? And the y sa id, i t ' s
clouded. This would clarify the payments from the federal
government for habitat purposes and recreation, would allow
you to stay in the Recreation Liability Act. So we' re
trying to just cover those landowners.

SENATOR FLOOD: Very helpful. Thank you.

MARK BROHMAN: T h a n k you .

SENATOR BOURNE: Thank you. Further questions? I guess i t
is getting late i n the day. I rea d this to say that the
payment has to come from the i nvitee and if th e y don' t
receive directly or in directly, or if they don't receive
money f r o m t h e i nv i t ee t he n t h e y ' re e xe m pt f r om l i ab i l i t y .

MARK BROHMAN: We had that d iscussion with t h e Attorney
General's Office and they just said that it was clouded.
That's the first read that I had was it would have to be a
payment by a body using that property for that purpose. You
know, in the Scottsbluff case it was a school distr ct paid
the Kiwanis Club to have that activity. But the person t.hat
got hurt didn't pay. They were a parent that came n and,
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of course, that's a different situation. It wasn't hunting
and fishing but it was a recreational activity.

SENATOR BOURNE: Are there elsewhere in either our statute
and the federal statute a definition of wildlife benefits or
h abi t a t i mp r o v ement p a yment s ?

MARK BROHMAN: In the federal register they' ve got habitat
improvement pa yments but I don 't know about wildlife
b enef i t s .

SENATOR BOURNE: Is wildlife benefits...is that a payment
f om the Game and Parks?

MARK BROHMAN: It could be Game and Parks, by the federal
government, by NRDs, and then we also do joint programs with
Ducks Un'im.ted, Pheasants Forever. I think the ter m
wil d l i f e b ene f i t s wo u l d be f a i r l y o bv i ous . You kn ow,
there's people that say well, that's pretty, you know, hard
definition to get your arms around. But I think most people
would i d e n t i f y w h a t a wi l dl i f e be n e f i t i s v er s u s w h a t ' s n ot .

SENATOR BOURNE: Are the entities th at wou ld pro vide
payments for habitat enhancement limited to N ebraska Game
and Parks, the federal...would it be Department of Ag or
I nte r i o r o r ? We l l , we ca n . . . I t h i nk t he r e ' s a no t h e r w a y t o
d o t h i s i s al l I ' m sug g e s t i n g t ha t ' s m o r e. . .

MARK BROHMAN: And we did put this bill in at the last
minute because when we saw LB 3 come out and it was a bill
that came through bill drafters, went right on to General
File and there was no hearing, you know, we w ere k ind of
caught off-guard and tried to, you know, scurry to come up
with s o met h i n g. And one t h i ng I d i d n ' t men t i o n i s t her e ' s a
federal program that Congressman Tom O sborne's pushing
called the federal open field legislation and it really will
provide money for access through the federal government, not
only habitat but access. And so they' re kind of concerned
about that. Hagel and Nelson have signed onto the S enate
side of that but it's a huge program and Nebraska might be
the pilot study next year. And so we' re just very worried.
We want to try to get coverage so it's clear that these type
of payments would not throw someone out of compliance.

SENATOR BOURNE: Further questions? Seeing none, thank you.
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MARK BROHivNN: Tha n k y ou .

SENATOR BOURNE: Other testifiers in support?

WES SHEETS: Good afternoon, Chairman Bourne, members of the
committee. My name is W e s Sh eets. That 's spelled
S-h-e-e-t-s. I'm here before you, thankfully, representing
the Nebraska division of the Izaak Walton League. That's a
group of basically outdoors hunters, fishermen type f olks
and constitute about 19 chapters across the s tate from
Imperial up through Wayne. We' re here in support of LB 620
because of the perception of the impact on properties open
for public recreation of ou r r enewable resources. We
believe that that Recreation Liability Act is very important
to remain intact to maintain opportunities for hunters and
fishermen but particularly the opportunity for young people.
I can speak as a person involved in a me ntoring program,
taking young people in th e field to hunt and fish and I
would not be able to do that if I were forced to pa y for
that opportunity of some particular landowner. So while we
enjoy a very conclusive opportunity at this time, we wonder
what would be the impact should we wind up having to force
ourselves into paying for that access which then i n tur n
w ould p r o v i d e f o r t he l i ab i l i t y i n sur a n c e f o r t h e l and owner .
So with those thoughts in mind, I would certainly urge you
t o make sure that the Recreation Liability Act do es, i n
fact, provide those opportunities in the future. And I'm
not an attorney so I would not want to answer any questions
about the technical aspects of that bill but it seems to us
that, you know, with the impact, the potential impact, of
LB 3, we don't understand that. We would certainly like to
not see the current existing law change from w here it is
now.

SENATOR BOURNE: Thank yo u . Are ther e que stions for
Mr. Sheets? We' ll explore this a little bit. I mea n, my
sense is t hat the court has held the language that LB 3 is
d ele t i n g f r om s t a t u t .e . The y ' v e h e l d t ha t vo i d so i t ' s o f
absolutely no bea ring whatsoever. It offers yo u no
protection at all so, anyway. But I understand exactly what
you' re trying to do and I agree with the con cept of it .
Further questions? Thank yo u. Further te stifiers in
s uppor t ?
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JOE HERROD: Good afternoon again. My name is Joe H errod,
H-e-r - r - o - d . I ' m st i l l r e pr e se n t i n g N e b r a ska Counci l o f
Sportsmen's Clubs. We' re here in support and wish to thank
Senator Schrock for not only this bill but for all of the
many other things he's done for s portsmen and for M a rk
Brohman of making aware of a situation. And just to bring a
little bit of a situation that kind of exists in this...I' ve
for a long time been associated with Ducks Unlimited and, in
f act , at one t i me I ser v ed on t he i r nat i on a l bo a r d o f
directors and I kind of know how that organization works.
And right now i n Ne braska, they' re involved in spending
$ 16 mi l l i o n r e st o r i n g w e tl a n d s i n t h e s t at e . And as p a r t o f
the way they d o that t hey' ll oftentimes come into a
landowner and that landowner they' ll say, okay, we want an
easement on your property. And we' ll pay you to take that
o ut o f pr o du c t i o n . Now y o u st i l l own t he l an d a n d y o u h a v e
t ota l c on t r o l of i t a nd y ou c a n st i l l l et p eop l e t o go i n
there and hunt and do whatever you want to. Well, this
situation might kind of cloud that issue if that guy said,
w ell , Duc ks U n l i m it e d i s pay i n g m e no t t o f a r m t h i s g r ou n d ,
to make it a wetland. So if I'm getting paid and I let
people in to hunt, where do I stand? And so we' re just kind
of...we'd just like you to work with this and clear this
issue up because we don't want t o s ee re storation of
wetlands and other things slow down because people don' t
know what legal grounds they' re on.

SENATOR BOURNE: Thank you. Quest ions for M r. Herrod?
Seeing none, thank you . Other te stifiers in support?
Test i f i e r s i n opp o s i t i o n?

JOHN LINDSAY: Senator Bourne and members of the committee,
my name is John L indsay, L-i-n-d-s-a-y, appearing as a
registered lobbyist on behalf of the Nebraska Association of
Trial Attorneys. Fir st, I'd incorporate the t e stimony I
gare on LB 617. A lot of it is applicable here as well.
But would take up...as I was listening to t h e testimony
from the proponents, I think our concerns with the bill may
not be c"ncerns with where I'm gathering they' re trying to
head. It 's more wi t h t he bi ll as written. So a t the
o uts e t , ' would say I'd be happy to try to work to r esolve
whate rer concerns that w e do have. They may not be in
c onflict. Part of our concern is first that when w e tal k
about a hurry...I don't think there's this hurry because
LB 3 is moving along. As Se nator Bourne men tioned, t hat
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part of th e Re creation Liability Act has been ineffective
for the past six years since 1999 when the Supreme Court
struck that down. It's as if that did not exist so what the
Revisor bill is doing is just cleaning that up so that it' s
no longer actually in the statute. The big concern with the
bill is that I think it goes maybe beyond what was intended
and part of that is because some uncertainty or va gueness
with the bill which, of course, by the way, leaves it open
to the same result as was in Teters v. Scottsbluff School .
and that is that it could as well be held unconstitutional
for vagueness. T h e pro blem is with a s Sen ator Bourne
touched on, on habitat improvement payments. What does that
mean? An d is it defined? Wildlife benefits, I believe, is
the other one. What does that mean and is it defined? The
fact that it is not defined poses some concern when we talk
about in the b ill it s ays, any group paying habitat
i mprovement p ayments . And i f i t i s n ot de f i ned i n t he b i l l ,
a ny gr o u p co u l d be Joe a n d f i v e o r s i x o f h i s bu d d i e s g e t
together and say, hey, we' re going to pay you not to far m
that land, and we get to use it and liability is now gone.
B ecause any group is also undefined. Now wit h where I
think, where I heard the proponents going, I think you could
get there with some work and I don't think that's what the
trial attorneys are trying to oppose. It 's more the fa ct
t ha t I t h i nk t he b i l l do es n e e d s ome work a n d w e ' d b e h a p py
to try to work with the committee on those and would ask the
commit te e t o h ol d t he b i l l u nt i l t he wor k i s d one .

SENATOR BOURNE: Thank you. Questions? Senator Lindsay,
you' re not opposed if the bill simply limited...you' re not
opposed to the concept of i f s omebody goes on s omebody
else's ground gratuitously tha' there's an immunity. So if
it was changed so that it said that the payment had to come
directly from the in vitee or something along those lines,
your organization wouldn't have an objection.

JOHN LINDSAY: I'm not quite tracking. The payment that,
coming f r o m , d i r ect l y f r om t h e i nv i t ee ?

SENATOR BOURNE: The proponents just want to clarify that a
habitat enhancement payment does not take that landowner out
of the immunities given to them in the Recreation Liability
Act .

JOHN LINOSAY: R ight.
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SENATOR BOURNE: So wh at I'm suggesting is if the bill is
changed so that it says that it has to be a direct payment
from the invitee t o the la ndowner, your o rganization
wouldn't have trouble in that regard.

JOHN LINDSAY: I think I see where you' re going and I would
aqree that that would not be...if somebody is receiving CRP
payments , . . .

SENATOR BOURNE: Yea h .

JOHN LI NDSAY: ...that shouldn't take t hem ou t of the
Recreation Liability Act. I think that that same kird of
rationale I think could be extended outwards from there.

SENATOR BOURNE: I agree. Fur ther questions? See none.
Thank you, appreciate your testimony. Other testifiers in
opposi t i o n ? Te st i f i er s neu t r a l ? Sen a t o r S c h r o c k t o cl o se .
Senator Schrock waives closing. That will conclude the
hearing on LB 620 and will conclude the hearings for this
a f t e r n o o n .


